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1. Introduction
The European Disability Forum (EDF) was established in 1997 as an independent European organisation of disabled people. The EDF represents the united voice of 37 million disabled people in Europe.  EDF is composed of 70 representative European non-governmental organisations in the disability field as well as of 17 national councils of disabled people from the EU/EEA Member States. The objective of the European Disability Forum is to advance the social, political, civil and human rights of disabled people in all the relevant institutions, international organisations and agencies of the European Union in accordance with the principles of non-discrimination. 

EDF and its member organisations welcome the European Commission proposal for a Directive amending Council Directive 89/552/EEC on the coordination of certain provisions laid down by law regulation or administrative action in Member States concerning the pursuit of television broadcasting activities. EDF concurs with the Commission that the revision of Directive 89/552/EEC “Television without Frontiers”
 is a timely initiative necessary to avoid “increasingly unjustifiable differences in regulatory treatment between the various forms of distributing identical or similar media content”. 
2. General Remarks
Background

Access to television is a fundamental right. Television is vital in defining the cultural landscape of modern societies and provides a primary source of information, education and entertainment. However, for too long, millions of EU citizens with disabilities have not been able to fully exercise this right of access. The revision of the Television Without Frontiers Directive is a chance to change this.
One in seven adults in Europe has a hearing loss and 30 million has serious sight loss. These citizens require such services as subtitling, sign language, audio description and audio subtitling in order to watch and enjoy television and as a result participate fully in the cultural life of our society. 

Furthermore, a significant group of Europeans live with intellectual disabilities. They would benefit from provision of accessibility features, such as easy-to-understand programmes, concise and jargon-free on-screen menus, simple layouts and unambiguous navigation features. 

It must be emphasised that as a consequence of an increasing ageing of the European population, the number of those living with hearing or/and sight loss will rise significantly in the coming years. The number of Europeans aged 65-79 is expected to increase by over 37% between 2010 and 2030. Accessibility of television is of particular importance to this group of people, since studies demonstrate that they rely more than most on audiovisual services.

The report on the Application of Articles 4 and 5 of Directive 89/552 adopted by the European Parliament’s Committee on Culture and Education
 contains several references to accessibility, including

“39. Calls for particular attention to be given to access for programmes for persons with visual or hearing disabilities; proposes that Member States submit data each year to the Commission on the percentage of total programme output carrying services to assist disabled people (i.e subtitling, audio-description and sign language) on both their public and private channels and develop national action plans to increase the availability of such services and make them easier to access on TV equipment.”

It is important to bear in mind that TV accessibility measures do not only benefit people with disabilities. By increasing the amount of subtitling on TV, broadcasters are providing an improved service for the vast majority of their viewers. People learning a second language, children learning to read and spell and those watching television in noisy environments can also benefit from subtitling. Audio description can be of great benefit when the viewer wants to do something else, e.g. cook, while following a television programme.

Impact assessments of accessibility measures show that in countries where such services are provided, they are very widely used by disabled and non-disabled people alike. Research shows that they would be even more widely used if they were promoted more and made easier to access. In other countries, provision of accessibility measures to disabled persons is at a very low level, ranging from non-existent in some Member States to selective accessibility of private channels and the most popular programmes on public channels.

Non-linear services

The forthcoming switchover from analogue to digital TV and growing popularity of non-linear services means that these services should fall within the remit of the Directive. There should be a requirement- which could be gradually implemented- to provide accessibility features for linear and non-linear services alike. This will open a range of new possibilities to disabled people, such as increased individual choice for the viewer and the introduction of gateways to information of public interest. 

The Commission has proposed to adopt a “comprehensive framework with graduated treatment of linear and non-linear services”, whereby non-linear services would be subject only to a basic tier of rules, covering Articles 3c to 3h. However, it must be ensured that proliferation of non-linear services must not discriminate against persons with disabilities. In other words, non-linear services covered by the scope of Articles 3c to 3h of the future Directive must fully take into account the disability perspective. Above all, it must be ensured that digital TV and the increasingly prevalent non-linear services are both made accessible to people with disabilities. 

Accessibility as a fundamental right

The Commission suggests in its proposal that “where fundamental rights are touched upon, regulation is necessary. [… Regulatory] regimes must be broadly accepted by the main stakeholders and provide for effective enforcement.”

Article 26 of the Charter of Fundamental Rights of the European Union “recognizes and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupation integration and participation in the life in the community.” Furthermore, the Charter prohibits any discrimination based on a number of grounds, including disability, and recognizes the rights of the elderly to participate in social and cultural life. Although the Charter does not yet have binding force, it has been an authoritative source of reference for the European legislators and the ECJ for a number of years now. 

To disabled and/or elderly people, the right to participate in social and cultural life of the community is indivisible from being able to access audiovisual services available to non-disabled people. However, regardless of Member States seeming commitment to guarantee non-discrimination and equality of treatment to everyone under their jurisdiction, the practical measures that are necessary for achieving this equality, such as provision of access to major services and infrastructures, are still often regarded as being subject to limited resources and practical constraints. 

The revision of the Directive provides a unique opportunity for the European Union to demonstrate its stated commitment to equality for people with disabilities in this key policy area. . However EDF remains concerned that the Commission’s proposal does not address the concerns of people with disabilities in a comprehensive and integrated way. In view of the above, EDF calls for the following amendments to the Commission’s proposal which will help to ensure equality for disabled people by facilitating their access to audiovisual services. These amendments are in line with the priorities of Phase two of the EU Disability Action Plan
, which are: active inclusion of people with disabilities, building on the citizens’ concept of disability as reflected in the EU Charter of Fundamental Rights and on the values inherent in the forthcoming UN Convention on the protection and promotion of the Rights and Dignity of Persons with Disabilities. 

3. Specific comments to the proposed Directive

Recitals

EDF proposes to amend the following recitals of the preamble to reflect the amendments proposed in the body of the Directive. Respect of the rights of persons with disabilities must be mainstreamed throughout the provisions of the Directive, in line with the Commission’s commitment stipulated in the European Action Plan on the equal opportunities for people with disabilities.

Recital 10

[…] Member States can no longer derogate from the country of origin principle with regard to protection of minors, respect of the rights of persons with disabilities and fight against any incitement to hatred on grounds of race, ethnic origin, sex, religion, nationality, age, sexual orientation or disability, […]. 

Recital 30

[…], the Directive must ensure a high level of protection of objectives of general interest, in particular the protection of minors, rights of the persons with disabilities and human dignity.

Recital 32a (new)
Persons with intellectual disabilities can be particularly vulnerable to programmes containing images of violence and incitement. Such programmes may seriously affect their emotional state and judgment. Sensitivity and respect of the interests of persons with intellectual disabilities should therefore be exercised in making and broadcasting potentially harmful programmes. 
Recital 48 (new)

The right of disabled and elderly persons to participate in social and cultural life in the community deriving from Articles 26 and 27 of the Charter of Fundamental Rights is indivisible from provision of accessible audiovisual media services. Accessibility of audiovisual media services includes but is not limited to sign language, subtitling, audio description, audio subtitling and easy-to-understand screen menus. 
In line with the Commission's commitment to mainstream disability in all Community policies, EDF considers it important to make an explicit reference to the provisions of the Charter dealing with persons with disabilities and older persons. Moreover, a non-exhaustive list of accessibility features necessary to respect the provisions of the Charter is proposed. Guidelines explaining the term ‘accessibility in the context of audiovisual services should be given in the text of the Directive or, as proposed below, in the Annex to the Directive. 

General Provisions

Article 3e

Member States shall ensure by appropriate means that audiovisual media services and audiovisual commercial communications provided by providers under their jurisdictions:

(a) do not include any discrimination on grounds of sex, racial or ethnic origin, religion or belief, disability, age or sexual orientation;

(b) do not contain any incitement to hatred based on the above-mentioned grounds;
(c) do not portray persons with disabilities in a stigmatising way in the violation of their human dignity and integrity. 

The current Commission’s proposal only extends the prohibition of discrimination to ‘audiovisual commercial communication’, i.e, advertising, not general ‘audiovisual media services’. Moreover, even there, discrimination is only prohibited on limited grounds, excluding disability. ‘Disability’ is only addressed in Article 3e, where it is covered by legislation against incitement to hatred. 

Whereas EDF notes with satisfaction the insertion of Article 3e prohibiting ‘incitement to hatred’ in all audiovisual media services we call for the extension of  the prohibition of ‘discrimination’ beyond commercial communications and for the  inclusion of ‘disability’ as one of the grounds for protection. 

Moreover, EDF is concerned that portrayal of persons with disabilities, including those with intellectual disabilities, continues to be patronising and disrespectful of their human dignity and right to equality. EDF therefore proposes to include a provision that promotes the shift of attitude towards persons with disabilities in all audiovisual media programmes. 
EDF recalls the Commission’s commitment to mainstream disability issues in relevant Community policies and existing processes and its focus, in particular, on the area of accessibility of goods, services and the built environment.
 EDF finds that explicit prohibition of discrimination on the grounds of disability in the future Audiovisual Media Services Directive will demonstrate this commitment by extending the rights-based approach to disability in its policies. 
New Article 3i

Accessibility

1. Member States shall take all appropriate measures, however general or specific, to gradually ensure that audiovisual media services under their jurisdiction become fully accessible for people with disabilities. 
2. From (day) (month) (year), the Member States shall provide the Commission every two years with national reports on the implementation of this Article.

This report shall in particular include statistical statement on the progress made with the view to achieving accessibility within the meaning of paragraph 1, the reasons for any failure to achieve progress and the measures adopted or envisaged in order to achieve it. 

The Commission shall ensure the application of this Article in accordance with the provisions of the Treaty.

EDF proposes insertion of a new article which should include an obligation for the Member States to take all appropriate measures to ensure accessibility of digital television for disabled people and to report on the steps taken to ensure accessibility. 

Accessibility of audiovisual media services is an important part of the proper functioning of the internal market, in accordance with Recital 30. People with disabilities and/or older people, to whom the issue of accessibility is a crucial one too, represent a significant share of consumers of audiovisual services. According to the Institute of Hearing Research, over 81 million Europeans live with a hearing loss; moreover, there are over 30 million blind and visually Europeans. The research has shown that an overwhelming number of people with disabilities and/or older people watch television
. This represents a market that must be catered for. An obligation to provide accessible audiovisual media services would undoubtedly stimulate healthy competition of service providers and enhance functioning of the internal market. Equally important is the opportunity to promote and enhance European cultural diversity and its cinematographic and audiovisual heritage.
The national report should at least include:
· statistical data about accessibility of audiovisual services for people with various disabilities. This data must be disaggregated by types of disability (such as visual impairment, hearing impairment, intellectual disabilities) and measures taken to achieve accessibility (such as audio description, audio subtitling, accessibility of on-screen menus, sign language, easy-to-understand language);

· set targets (i.e percentage of accessible output) for achieving accessibility of audiovisual media services and measures that are being taken to reach these targets;

· progress report and, if appropriate, an explanation of the lack of progress;
· information on how media service providers and decision-makers have consulted with representatives of disabled users.
In the absence of a common understanding of what constitutes ‘accessibility’, there is a danger of Member States interpreting the provisions of Article 3i in different ways, which may result in market fragmentation and legal uncertainty to the detriment of disabled users. Therefore, it is proposed to provide an Annex to the Directive, explaining ‘accessibility’ and measures that may need to be taken to achieve it. The Annex should include a catalogue of requirements, based on accessibility needs of people with disabilities and older people. The example of such practice is the Pharmaceutical Labelling Directive and the Guidance concerning the Braille Requirement pursuant to Article 56a thereof. The report “Digital TV Equipment: Vulnerable Consumer Requirements” published by the Consumer Expert Group to Government and Digital UK in March 2006 should also be used as a reference.

If would furthermore to be advisable to include in the Annex concrete commitments according to a fixed calendar to be followed up on the national level, as well as detailed reporting guidelines for Member States to follow. 
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APPENDIX – About EDF 

A.1
About EDF

The European Disability Forum (EDF) is the European umbrella organisation representing the interests of 50 million disabled citizens in Europe. EDF membership includes national umbrella organisations of disabled people from all EU/EEA countries, accession countries and other European countries, as well as European NGOs representing the different types of disabilities. The mission of the European Disability Forum is to ensure disabled people full access to fundamental and human rights through their active involvement in policy development and implementation in Europe.
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watch TV; Independent Television Commission in the UK indicated that those aged 65 and over watch


TV for over 5 hours daily. 
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