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Introduction

The European Disability Forum (EDF) broadly welcomes the proposal for a Directive adopted by the European Commission on 2 July 2008 and recognises that the proposal aims to address gaps in protection against discrimination against certain groups of the population, including persons with disabilities, outside the labour market. 

As a general remark, EDF would like to emphasise the importance of respecting the following key principles in the process of negotiating the text of the Directive:

· The Directive must be a step towards implementing the UN Convention on the Rights of Persons with Disabilities, to which all EU Member States are signatories. The Convention aims to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities (Article 1), including through adoption of all appropriate legislative, administrative and other measures (Article 4(1)(a)). 

· The Directive must bring change for disabled persons in all EU countries.

· The Directive must address all specificities unique to disability discrimination, such as structural and architectural barriers or segregation. 

· The Directive must protect all people perceived as disabled, including everyone who currently has a disability; people associated with a person with a disability through a family or other relationship; people perceived as disabled; people who had a disability in the past; people who have a genetic predisposition to become disabled and people who may have a disability in the future. 

Overall, EDF believes that the proposal in its current form does not meet these principles. 

Positive aspects of the proposal for a Directive

EDF is pleased that some of the suggestions proposed by the shadow EDF disability-specific Directive have been taken onboard by the European Commission, namely:

· Article 3 (1) provides for the broad scope of the directive, which specifically includes social protection, including social security and healthcare, social advantages,  access to and supply of goods and other services which are available to the public, including housing, and education.

· Article 2(5) defines the denial of reasonable accommodation as a specific form of unlawful discrimination.

· Article 4 (1)(a) imposes an anticipatory duty to provide measures to ensure effective non-discriminatory access of persons with disabilities in all fields covered by the Directive.

· Article 12 introduces a duty to create an equal treatment body (or bodies) for all grounds, addressing them either individually or collectively.




Concerns to be addressed in the legislative process

EDF nevertheless has strong concerns regarding several provisions of the directive that relate to persons with disabilities, and believes that if those are not addressed, the directive will have the effect of limiting rather than advancing the rights of persons with disabilities.

Multiple discrimination

EDF is surprised that the concept of multiple discrimination, much talked about at the negotiation stage, is not included in the Directive. EDF invites the European Commission to reconsider its decision and include a provision whereby an individual alleging discrimination on two or more grounds is compared to a hypothetical individual having none of the relevant characteristics of the complainant. 

Personal scope of the Directive

EDF calls on the European Commission to clarify who it intends to include in the personal scope of the Directive. While recognising that there is no Community definition of disability, EDF invites the Commission to include in the preamble to the Directive the wording of the UN Convention on the Rights of Persons with Disabilities: 

Article 1 (Purpose) … Persons with disabilities include those who have long-term physical, mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full and effective participation in society on an equal basis with others.

Such wording, although non-binding if contained in a recital, will give Member States guidance on the definition of disability for the purpose of this Directive. 
Article 2 “Concept of discrimination” – discrimination by association

EDF invites the European Commission to explicitly extend the definition of discrimination to “discrimination by association”, following the important judgment in case C-303/06 Coleman v Attridge Law. There, the European Court of Justice concluded that the Employment Equality Directive is not limited to protecting people who themselves have a disability, but is extended to persons who, not disabled themselves, are treated unfairly because of their association with a disabled person. 

Article 2 “Concept of discrimination” – financial services 

Article 2(7) provides: 

“ …In the provision of financial services Member States may permit proportionate differences in treatment where, for the product in question, the use of age or disability is a key factor in the assessment of risk based on relevant and accurate actuarial or statistical data.”

UN Convention on the Rights of Persons with Disabilities

Article 12(5): “… States Parties shall take all appropriate and effective measures to ensure the equal right of persons with disabilities to own or inherit property, to control their own financial affairs and to have equal access to bank loans, mortgages, and other forms of financial credit, and shall ensure that persons with disabilities are not arbitrarily deprived of their property” 

Article 25(e): “States Parties shall… prohibit discrimination against persons with disabilities in the provision of health insurance, and life insurance where such insurance is permitted by national law, which shall be provided in a fair and reasonable manner;”

EDF understands ‘financial services’ as inclusive of a variety of services offered by financial institutions (banks, insurance companies), such as current and savings accounts, mortgages, loans, insurance, and others. 

Barriers

Access to insurance or a good credit rating are often preconditions to own property. However, calculation of risk for people with disabilities by financial institutions is still frequently based on a medical assessment, and relies on a faulty presumption that “disabled is always higher risk”. This results in an effective impossibility for many people with disabilities to get life insurance, and therefore, to be eligible for other financial services. 

Many disabled persons who do (after much humiliating questioning relating to their ‘health status’) obtain insurance must often settle for poor insurance rates, high premiums and small payments in the event of an insured situation occurring.  This situation only widens the gap between disabled (often people with lower incomes) and non-disabled people.

EDF is concerned that whilst the proposed directive only permits proportionate differences in treatment based on disability where the assessment of risk is based on “relevant and accurate actuarial or statistical data”, it does not provide for any system to guarantee the reliability or transparency of the data used, or to assess whether or not disability is a ‘key factor’ for assessing the risk. Incorrect and inaccurate data could therefore be used to discriminate against persons with disabilities in the provision of financial services. EDF feels this is a major weakness of the proposal, and can leave the door open to continued misperception and miscalculation of risk with regard to financial services and disability.

EDF has been informed by some of its national members that in Member States, where national legislation is worded along the lines of the current proposal for a Directive, people with disabilities continue experiencing undue hardship in accessing insurance and other financial services. In addition, such a proposal is worrying in light of the increasing privatization of certain forms of insurance (such as health) in some countries. 

A Better Model
EDF notes that the Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment between men and women in the access to and supply of goods and services (Gender Goods and Services Directive) provides stronger protection against discrimination in the provision of financial services. It stipulates in Article 5(2) that 

“Member States may decide [before the deadline for transposition of the Directive] to permit proportionate differences in individuals' premiums and benefits where the use of sex is a determining factor in the assessment of risk based on relevant and accurate actuarial and statistical data. The Member States concerned shall inform the Commission and ensure that accurate data relevant to the use of sex as a determining actuarial factor are compiled, published and regularly updated. These Member States shall review their decision five years after [the deadline for transposition of the Directive], taking into account the Commission report [on the transposition of the Directive] and shall forward the results of this review to the Commission.” 

Without going into the differences between disability and gender concerning insurances, EDF believes that the Gender Goods and Services Directive provides for a safeguard clause and greater transparency against arbitrary use of data to justify differential treatment. 

EDF Proposal

The collection of data on any possible increased risk resulting from disability must always be administered by an independent unbiased institution in a transparent manner and provide for systematic review. Given the heterogeneous nature of disability, providers of financial services should provide evidence that a specific disability or chronic illness (all other conditions being equal) constitutes a risk, and completely justifies the difference in treatment (e.g. lower coverage, higher premiums). EDF therefore calls for Article 2(7) to be amended to allow for a system of checks and balances to prevent arbitrary differential treatment from taking place.  

Furthermore, EDF recalls the Commission’s intention “to initiate a dialogue with financial service providers, together with other relevant stakeholders, in order to exchange and encourage best practice”, declared in Commission’s Communication on non-discrimination and equal opportunities (COM(2008)/420/3). Convinced that the factors relevant to the risk assessment must be agreed between service providers and user representatives, EDF insists that an official mandate (for example, preparation of a proposal regulating the restrictions on the access of financial services to certain groups) be given to such stakeholder group by the Directive.

Finally, EDF believes that the Commission should encourage Member States to establish a public fund to provide for basic insurance for such people with disabilities, whose risks cannot be taken up by private insurers, as it is the case in many countries.  

Article 3 Material Scope - restrictions on education 

Article 3(3) provides:

“This Directive is without prejudice to the responsibilities of Member States for the content of teaching, activities and the organisation of their educational systems, including the provision of special needs education…”

UN Convention on the Rights of Persons with Disabilities does not allow for restrictions on the right to education. 

Article 24(1): “States Parties recognise the right of persons with disabilities to education. With a view to realizing this right without discrimination and on the basis of equal opportunity, States Parties shall ensure an inclusive education system at all levels and life long learning.”
EDF feels that Article 3(3) effectively excludes many people with disabilities from protection from discrimination in the context of education. The Article is poorly drafted and, if left unamended, may lead to legal uncertainty, and the denial of rights to people with disabilities.

Firstly, the proposed directive does not define ‘special needs education’. It is unclear whether the proposal only intends to reserve this concept for specialised schools, or whether it also includes mainstream schools that provide reasonable accommodation (such as an adapted curriculum, or provision of tuition in alternative communication means) for children with special educational needs. EDF insists that reasonable accommodation for pupils with disabilities in mainstream schools must be included in the scope of the directive, subject to the proviso that this must not result in a disproportionate burden. By extension, EDF believes that that special needs education must be part of the general educational system of a Member State – to state otherwise would be against the letter and the spirit of the UN Convention on the Rights of Persons with Disabilities that provide for mainstream schooling as the first choice of education for all children with disabilities. 

Secondly, it is unclear if the proposed directive excludes all aspects of “special needs education” from the scope of the directive, or only those aspects which relate to “the content of teaching, activities and organisation” of “special needs education”. Only “the content of teaching, activities and organisation” seem to be excluded from the scope of the directive in the context of “mainstream” education. 

If all aspects of “special needs education” fall outside the scope of the directive then, for example, a child who experiences harassment at school on one of the prohibited grounds at a mainstream school would be protected, whilst a child who experiences similar harassment in a “special needs” setting would not be. This is clearly unacceptable. All children and adults, whether disabled or not, and whatever kind of education establishment they are attending, must be entitled to an equal level of protection from discrimination. 

In relation to the argument of limited competence of the European Communities in the field of education, EDF would firstly like to point out that a precedent of regulating the issue of education exists in the Racial Equality Directive 2000. Secondly, EDF would like to point at the inconsistency of including ‘education’ in the scope of the Directive in Article 3(1)(c) only to exclude some part of it (i.e special needs education) later in paragraph 3 of the same Article. EDF believes that once ‘education’ has been included in the scope, certain areas of it should not be left out without justification. While it is true that the European Communities have limited competence regarding “the content of teaching, activities and organisation” of education, its competence to guarantee effective access to education is illustrated by Article 14 of the EU Charter of Fundamental Rights which states that “everyone has the right to education” and that parents have the right “to ensure the education and teaching of their children in conformity with their… pedagogical convictions”. 

In addition, the Commission actively supports the use of inclusive education in its Communication COM(2008) 425 “Improving competencies for the 21st century: an Agenda for European Cooperation in Schools” that was published on the same day as the proposal for the Directive. In this Communication, the Commission proposes to focus future cooperation on “providing more timely support and personalised learning approaches within mainstream schooling for students with special needs”, among other things. 

The same positive message about the benefits of inclusive education is featured in the “Accessibility” video produced by the European Commission (available at http://www.youtube.com/watch?v=U86PW0VdxeA). 
EDF Proposal

In light of the above, EDF strongly calls for the removal of the explicit exclusion of the special needs education from the scope of the Directive.  EDF insists that person with a disability must be entitled to the same level of protection from discrimination in the context of education as all other EU citizens. In accordance with the spirit of the UN Convention, EDF invites the European Commission to consider a proposal in the EDF shadow Disability-specific Directive, which says: “Member States shall ensure that, in determining which form of education or training is appropriate, the views of the person with a disability are respected. Where the person is a child or adult who is unable to represent himself, the views of their parents, guardians or designated advocates will be considered as a significant factor.”

Article 4 “Equal treatment of persons with disabilities”

Anticipatory measures and reasonable accommodation

The key problem with this article is that two very different notions - anticipatory measures to enable persons with disabilities to have effective and non-discriminatory access, and reasonable accommodation - are confused in the text. This will only lead to more confusion at the transposition stage, and, in particular for parties and courts which are called upon to interpret and apply the relevant provisions.

The anticipatory accessibility duty includes general measures applicable to people with disabilities as a class and comparable to accessibility legislation already available in several EU countries and providing for medium- to long-term commitments to make such adaptations to infrastructures as to make them accessible to persons with disabilities. It may also include the obligation to provide assistance or additional staff. Such anticipatory duty is usually subject to strict exceptions which relate, for instance, to the impossibility of adapting the existing infrastructure, or limitations related to technological developments. In cases, when provision of accessibility involves considerable resources and costs (such as adaptations in the public transport system, or all public buildings), the legislation sometimes provides for a schedule of accessibility. 

Reasonable accommodations are individual measures that need to be taken in response to a specific need of a specific person with a disability, in order to enable them to access or use a facility or a service, where those needs have not been anticipated by general measures. The duty to provide reasonable accommodation already exists in national laws of the EU Member States in relation to employment and may include such measures as provision of physical access to the place of employment, flexible working hours, personal assistance at work or revision of working tasks. This duty is subject to disproportionate burden defined on the national level. Some Member States also have legislation that provides for reasonable accommodation in other domains, such as provision of goods and services.
Fundamental alteration, alternatives

Article 4(1)(a) provides:

“In order to guarantee compliance with the principle of equal treatment in relation to persons with disabilities:

a) The measures necessary to enable persons with disabilities to have effective non- discriminatory access to social protection, social advantages, health care, education and access to and supply of goods and services which are available to the public, including housing and transport, shall be provided by anticipation, including through appropriate modifications or adjustments. Such measures should not impose a disproportionate burden, nor require fundamental alteration of the social protection, social advantages, health care, education, or goods and services in question or require the provision of alternatives thereto.”

UN Convention on the Rights of Persons with Disabilities

Article 24(2): States Parties shall ensure that: (c) reasonable accommodation of the individual’s requirements is provided; (d) persons with disabilities receive the support required, within the general education system, to facilitate their effective education;”

Article 25: “States Parties recognise that persons with disabilities have the right to the enjoyment of the highest attainable standard of health without discrimination on the basis of disability. … States Parties shall… (f) prevent discriminatory denial of health care or health services or food and fluids on the basis of disability.”

Article 28(2): “States Parties recognise the right of persons with disabilities to social protection and to the enjoyment of that right without discrimination on the basis of disability, and shall take appropriate steps to safeguard and promote the realization of this right.”

The proposed directive requires that the anticipatory measures necessary to enable persons with disabilities to have “effective non-discriminatory access” (not defined by the proposal!) to social protection, social advantages, health care, education and access to and supply of goods and services be taken, but subjects this to three requirements:

· the measures taken must not amount to a disproportionate burden;

· the measures taken must not require a fundamental alteration to the social protection, social advantages, health care, education or goods and services;

· the measures taken must not require the provision of alternatives to the social protection, social advantages, health care, education or goods and services.

EDF feel that establishing a three-tier system of justifications for failing to provide accessibility is excessive, and a single (and restricted) exception should be used instead.

It is extremely problematic that the proposed directive explicitly exempts Member States from imposing an obligation to introduce fundamental alterations (not defined by the proposal) to social protection, social advantages, healthcare, education or goods and services, even if these are inherently discriminatory and inaccessible to people with disabilities. This seems to mean that, in practice, minor problems must be removed, but global, deeply rooted institutionalised discrimination will be allowed to remain because addressing such problems requires fundamental alteration of the system. This is clearly unacceptable, and the following examples illustrate it: 
Large closed residential institutions exist in many EU Member States. De-institutionalisation process will never be complete until community services are made inclusive of persons with disabilities. Integration of persons with disabilities in the community requires “fundamental alteration” to the systems of social protection, social advantages and healthcare.

Discriminatory practices, such as placing people with intellectual disabilities at the bottom of a waiting list for medical care or denial of gynaecological services to women with disabilities (both motivated by scarcity of resources and distribution of priorities) require “fundamental alterations” to the healthcare system.

The policies of excluding children with special educational needs from mainstream education due to physical barriers or absence of special needs curricula require “fundamental alterations” to the education system.
The removal of ‘benefit traps’ that impede people with disabilities from moving to employment and leaving the benefit systems requires “fundamental alterations” to the social protection system.

In contrast to the proposed directive, the United Kingdom Disability Discrimination Act (DDA) 1995 (as amended in 2002) only requires a service provider not “to take any steps which would fundamentally alter the nature of the service in question or the nature of his trade, profession or business”. However, this exception does not apply to public authorities which also provide services. For example, a restaurant has the right to refuse to deliver meal to a person with a disability, unless it provides home delivery to all customers as part of its services. By the same token, a night club with low-level lighting is not required to adjust the lighting to accommodate customers who are partially sighted, as this would fundamentally change the atmosphere of the club. However, whenever an alternative reasonable adjustment which would ensure the accessibility of the services can be made and this would not fundamentally alter the nature of the services, it must be provided. 

A similar provision exists in the Americans with Disabilities Act (ADA) of 1990.

The difference between the UK/US provisions and the current proposal for a European Directive is significant: whereas the former apply strictly to providers of specific services who are exempt from fundamentally altering the nature of their services, the latter presumably aims to exempt the whole scope of the Directive from fundamental alterations, and is far too broad. 

EDF Proposal
Firstly, EDF invites the Commission to provide definitions for new legal terms, such as “effective non-discriminatory access” (which should comprise “the conditions of access”) or “fundamental alterations”, in line with the existing UK legislation. 

Secondly, EDF calls for redrafting this provision to narrow down the exceptions from the anticipatory accessibility duty from the three-tier system to a single clause, such as disproportionate burden (the definition of which should also be revised, as per the next chapter of the present position paper) to be applicable to strictly defined nature of specific services in individual cases. 

- “Disproportionate burden”

Article 4(2) provides: 

“For the purposes of assessing whether measures necessary to comply with paragraph 1 would impose a disproportionate burden, account shall be taken, in particular, of the size and resources of the organisation, its nature, the estimated cost, the life cycle of the goods and services, and the possible benefits of increased access for persons with disabilities. The burden shall not be disproportionate when it is sufficiently remedied by measures existing within the framework of the equal treatment policy of the Member State concerned.”

Precedent of the Employment Equality Directive 2000

In 2000, during the negotiations on the Employment Equality Directive, EDF argued that the disproportionate burden test must relate purely to the financial implications of making a specific accommodation and should always involve more that a nominal cost to the provider of  the ‘reasonable accommodation’.

The European Commission, in drafting the Employment Equality Directive, decided not to include the definition of ‘disproportionate burden’ in the body of the Directive, but mention it in a recital instead. Consequently, recital 21 provides that in determining whether a burden is disproportionate, “account should be take in particular of the financial and other costs entailed, the scale and financial resources of the organisation or undertaking and the possibility of obtaining public funding or any other assistance.” 

EDF feels that the precedent of the Employment Directive should not be undermined by the substantially different approach in the draft Directive, which proposes to include the definition in the body and provide a wider list of criteria of disproportionate burden. 

Disproportionate burden as applied to ‘reasonable accommodation’ and to ‘anticipatory duty’

If, despite the arguments above, the European Commission should decide to establish European criteria to define disproportionate burden, they should not be the same for ‘reasonable accommodation’ and for ‘anticipatory duty’. The two concepts are very different in nature, and operate in different settings: provision of reasonable accommodation to a specific disabled client wanting to use the facilities of a small privately-owned shop should not be subject to the same criteria as public transportation accessibility plans designed by a municipality of a Member State, although both are bound by the obligation to accommodate the needs of persons with disabilities. 

In relation to reasonable accommodation, EDF would like to see a definition which would be flexible enough not to restrict the application of the concept of ‘disproportionate burden’ in national contexts of 27 Member States.

In relation to provision of accessibility measures by anticipation, EDF calls the Commission to use only such definition of ‘disproportionate burden’ that wouldn’t jeopardise the legislation in Member States that either permit the application of the ‘disproportionate burden’ clause in only the most narrow meaning of it (such as Italy), or use a different approach to ‘disproportionate burden’ than enumerating the criteria for it (such as Malta). 

EDF particularly welcomes the Maltese approach and believes that the Maltese Equal Opportunities (Persons with Disability) Act could serve as an inspiration for the European Directive. Article 13(3) of Title 3 – Access of the Act provides that accessibility should be provided “unless compliance with accessibility provision is impracticable or unsafe and could not be made practicable and safe by reasonable modification of rules, policies or practices, or the removal of architectural, communication or transport barriers or the provision of auxiliary aids or services.”

In any case, EDF insists that application of the defence of ‘disproportionate burden’ should never serve as an excuse for inaction or indefinite exemption from the duty to provide accessibility. If it is established that provision of accessibility would impose a substantial burden on the provider, the legislation should oblige them to commit to a long-term accessibility plan outlining how they intend to gradually meet their accessibility obligations under the Directive.

Overall, in the view of EDF, some criteria for determining the ‘disproportionate burden’ proposed by the Commission are problematic and require further consideration: 

Size and resources of the organisation

EDF recognises that this criterion is common to many jurisdictions that allow for this consideration when determining whether making an employment-related accommodation would result in a disproportionate burden. However, the scope of the proposed directive goes beyond employment, and the differences between the employment situation and provision of goods, services and facilities, must be acknowledged. 

For example, EDF believes that a small web developing company should not be allowed, because of its size, to sell inaccessible design of websites, if a big one next door would not. Neither should a small hairdressing salon be automatically exempt from the accessibility obligation, if the size is the only consideration. Should the size be a major factor in determining the obligations under the Directive, EDF feels that then a greater burden would be placed on large organisations. By the same token, even if it may be easier for a small school to adapt its facilities and teaching materials to meet the needs of disabled pupils than for a large one, both should be obliged to do so. 

Overall, EDF believes that a nature of the service rendered should be the decisive factor to determine to what extent its provider is bound by accessibility requirements. 

Cost 

Whereas cost is often a relevant consideration, it should never be automatically deemed to be the determining factor in deciding whether or not to provide accessibility. In 2005, a study conducted by the University of Iowa showed that more than 50% of adjustments needed by people with disabilities in employment cost absolutely nothing. Many employers gave changing a work schedule as an example of a “no-cost” accommodation. Of those accommodations that do cost, the typical expenditure by employers is around $600 (http://www.jan.wvu.edu/enews/2005/Enews_V3-I4.htm#4). 

It should not be forgotten that the provision of accessibility does not have to include expensive adaptations; often, a change of attitude, inventive approach and training are sufficient. EDF invites to reflect this consideration in the Directive (possibly, in a recital).

Life cycle

Using this criterion to determine whether an accommodation or an accessibility feature amounts to a disproportionate burden will exclude many products and services, such as some Information Technologies tools, promotional goods and services, one-day cultural excursions, from the accommodation / accessibility requirement. It also seems to allow for this exemption to apply for packaging of products, because of its limited life cycle (as the design of the product, and therefore packaging, must change regularly). EDF suggests that this criterion is removed from the definition of disproportionate burden.

Possible benefits of increased access for persons with disabilities

EDF disagrees with the purpose and wording of this criterion. Whereas a similar condition may be relevant in determining the effectiveness of reasonable accommodation measures in relation to a specific individual, whose needs must be accommodated in one (particularly employment-related) situation, it should not be used to determine the qualitative benefits of the anticipatory duty to provide accessibility to people with disabilities as a class. 

EDF believes that in order to create real equality, accessibility must be provided prima facie and as a common sense consideration.

Furthermore, EDF finds this criterion confusing, as it is unclear who the beneficiaries of increased access could be (persons with disabilities, companies, society in general?) nor how the benefits should be measured. 

EDF Proposal
Firstly, EDF would like to see different restrictions to be placed on the obligation to provide reasonable accommodation and the anticipatory duty.

Thirdly, if the list of criteria to determine the disproportionate burden is to be retained, it should only apply in the context of reasonable accommodation, not anticipatory duty. EDF believes that the conditions of “size” and “life cycle” should be removed from the list, and would like to see further clarification regarding beneficiaries of the increased access and the way the benefits are to be measured. 

Universal Design

UN Convention on the Rights of Persons with Disabilities
Article 2: For the purposes of the present Convention: … “Universal design” means the design of products, environments, programmes and services to be usable by all people, to the greatest extent possible, without the need for adaptation or specialised design. “Universal design” shall not exclude assistive devices for particular groups of people with disabilities where this is needed.

Article 4(1)(f): States Parties undertake to undertake or promote research and development of universally designed goods, services, equipment and facilities, which should require the minimum possible adaptation and the least cost to meet the specific needs of a person with disabilities, to promote their availability and use, and to promote universal design in the development of standards and guidelines;”

EDF regrets that neither the concept of Universal Design (Design For All) nor accessibility are defined in the proposal. We believe that the Design for All should be the cornerstone of all accessibility processes, as its application at the earliest stage of decision-making with respect to policies, goods, products or services makes accessibility possible at no additional cost to the manufacturer, government agency or service provider, whereas changing a design or the outcome of a decision later to make it accessible can indeed be expensive. 

EDF Proposal
EDF proposes to include a definition of universal design or accessibility, inspired by the UN Convention and set out in the Stockholm Declaration of the European Institute for Design and Disability, in the proposed directive. The said Declaration defines Design for all as aiming “to enable all people to have equal opportunities to participate in every aspect of society. To achieve this, the built environment, everyday objects, services, culture and information – in short, everything that is designed and made by people to be used by people – must be accessible, convenient for everyone in society to use and responsive to evolving human diversity. The practice of Design for All makes conscious use of the analysis of human needs and aspirations and requires the involvement of end users at every stage in the design process.” 

(http://www.designforall.org/en/documents/Stockholm_Declaration_ang.pdf). 
Consequently, EDF would like to see a provision that would oblige undertakings to identify and eliminate obstacles and barriers and prevention of new obstacles and barriers that hamper the access, on an equal basis with others, of persons with disabilities, irrespective of the nature of the barrier or disability. 

Standards 
UN Convention on the Rights of Persons with Disabilities

Article 9(2): “States Parties shall also take appropriate measures to: (a) to develop, promulgate and monitor the implementation of minimum standards and guidelines for the accessibility of facilities and services open or provided to the public; (b) to ensure that private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for persons with disabilities;”

EDF regrets that the proposed directive does not contain a reference to “standards” that have proved to be very beneficial to making goods and services accessible, available and affordable to people with disabilities. 

Standards have two main benefits for users and manufacturers. They are a clear signal for the consumers that the products conform to certain specifications and are therefore more trustworthy. Manufacturers also benefit from European standards, when they exist, because the cost of respecting them is smaller than respecting 27 national ones.

EDF Proposal

Edf invites the Commission to include appropriate references to disability accessibility in all “New Approach” directives adopted on the basis of Article 95 EC and in all mandates issued to the European Standardisation Bodies. These instruments should all complement any directive adopted on the basis of Article 13 EC which addresses disability discrimination.

Article 15 “Implementation” 

Article 15(2) provides: 

“In order to take account of particular conditions, Member States may, if necessary, establish that the obligation to provide effective access as set out in Article 4 has to be complied with by … [at the latest] four [years after adoption]. 

Firstly, EDF requests the Commission to make it explicit that whatever extension of the implementation deadline is proposed, it only applies to “access” as provided in Article 4(1), and not reasonable accommodation, and that the general non-discrimination obligation vis-à-vis persons with disabilities becomes binding together with other provisions of the Directive.

Recognising that the obligation to provide accessibility under Article 4 is a complicated one and requires the mobilization of all stakeholders (public and private) on national, regional and local levels, EDF feels that the provision in Article 15 (2) is not the most flexible approach that could be used in this context.

Instead, EDF would like to propose the Commission to consider the approach proposed by EDF in its shadow Disability-specific Directive of February 2008. The said Annex provides for schedules of progressive realization of accessibility requirements for new and existing buildings, telecommunications, electronic communication, transport modes and other public spaces and facilities. The Annex takes into account the existing standards, the concept of universal design and reasonable consumer expectations. 

EDF invites the Commission and the Member States to consider applying the idea of ‘accessibility schedules’ in the European Directive.

Janina Arsenjeva

European Disability Forum

janina.arsenjeva@edf-feph.org 

Tel +32 2 282 46902 

The European Disability Forum (EDF) is the European umbrella organisation representing the interests of 50 million disabled citizens in Europe. EDF membership includes national umbrella organisations of disabled people from all EU/EEA countries, as well as European NGOs representing the different types of disabilities, organisations and individuals committed to disability issues. The mission of the European Disability Forum is to ensure disabled people full access to fundamental and human rights through their active involvement in policy development and implementation in Europe.
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