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1. Introduction 
The European Disability Forum (EDF) is the umbrella body of the European disability movement representing the interests of 50 million disabled Europeans and their families – a diverse group made-up of persons with disabilities ranging from physical, sensory, intellectual disabilities, persons with mental health problems and people with complex and multiple disabilities.  EDF has umbrella organizations of disabled people as members in all 27 EU countries, Norway, and Iceland as well as European umbrella organizations of persons with disabilities or parents of disabled people unable to represent themselves from specific impairments or sectors of interest.
The proposal for a comprehensive directive fighting discrimination against discrimination in all areas of life has been developed through extensive consultation among EDF members which occurred first in the period 2002-2004, and then in 2007. The latter consultation aimed at updating the previous proposal in light of the recent adoption of the UN Convention on the rights of persons with disabilities, as well as changes in community law and policies. Lately discussions with other NGOs active in the fight against discrimination, consumer organisations, and industry have helped us to refine further the proposal.

EDF benefited throughout the process from the support of legal experts, and in particular from Professor Lisa Waddington holding EDF Chair on EU disability Law at the University of Maastricht. We would like to thank her wholeheartedly for her investments and advice in the process.
This proposal is targeted to the EU institutions and national decision makers at a time when the ratification process of the Convention on the rights of persons with disabilities is in place and will entail revision of both EU and national legislation.

EDF is also by this proposal contributing to the current discussion on further non discrimination legislation which should lead to one or several proposals for legislation by the European Commission in June 2008.

2. Explanatory Memorandum 

2. 1. Purpose
The purpose of this Explanatory Memorandum is to introduce the proposal drafted by EDF for a comprehensive non-discrimination Directive to protect people with disabilities, and to explain the necessity of adopting a disability specific directive with such wide coverage. Where appropriate, the Memorandum also explains why the covered field falls within the scope of an Article 13 EC Directive. Each of the Articles included in the proposal is discussed below.

2. 2. Background

EDF has set out cogent arguments on the need for a disability specific non-discrimination directive, which extends beyond employment, in its position paper: Promoting Equality and Combating Discrimination: The Need for a Disability Specific Non-Discrimination Directive Going Beyond Employment, October 2007.

It is not necessary to reiterate those arguments here. However, EDF wishes to take the opportunity once again to stress that the expected EC ratification of the United Nations’ Convention on the Rights of Persons with Disabilities will place the European Community under a unique set of obligations with regard to disability, and place the “disability ground” in a unique situation in comparison with the other grounds covered by Article 13.

The Convention will be the first international human rights treaty that the Community will ratify. Whilst other Article 13 “grounds”, such as sex and race, are also the subject of UN Conventions,
 these treaties have not been ratified by the European Community. Nevertheless, the existence of UN conventions addressing the combating of discrimination against women and racial discrimination, demonstrates an international consensus on the priority to be given to combating these forms of discrimination, and this has arguably been reflected at the European Community level through the sex specific and race specific non-discrimination instruments. It is submitted that such a global consensus now also exists with regard to disability discrimination. In contrast to sex and race, other “Article 13” grounds, including disability, have thus far been grouped together in the Employment Equality Directive. That Directive, notably, was adopted at a time when it was far from certain that a UN Convention on the Rights of Persons would be agreed upon, and the situation in 2000 cannot be compared to the situation today, when European Community ratification of the aforesaid Convention is widely expected.

However, the UN Convention on the Rights of Persons with Disabilities does not only show that there is a global recognition of the need to protect the rights of people with disabilities, including the right to non-discrimination, and demonstrate the need for disability specific instruments; the Convention will also impose binding obligations on the Community following ratification. This is as a result of, inter alia, Article 4 of the Convention, which requires States Parties to ensure and promote the full realization of all human rights and fundamental freedoms, and to adopt all appropriate legislative, administrative and other measures for the implementation of rights, recognised in the Convention. Amongst the key obligations that are imposed on States Parties are those relating to combating discrimination and promoting accessibility. Indeed, obligations relating to promoting equality and combating discrimination run through the Convention like a red thread, and the European Commission played a prominent and constructive part in negotiating the relevant provisions. Therefore, in as far as non-discrimination falls within the competence of the Community, it will be obliged to take appropriate action to meet the requirements of the Convention. It is this factor, in combination with the many specific non-discrimination issues which disability throws up, which justify the adoption of a comprehensive non-discrimination Directive to protect people with disabilities by the Community under Article 13 EC.
2. 3. Content
The specific articles of the Directive are discussed below:

Chapter I: General Provisions

Article 1: Purpose

This Article sets out the purpose of the Directive, and is modelled on Article 1 of Directive 2000/43/EC (henceforth: Racial Equality Directive).

Article 2: Concept of Discrimination

This Article elaborates on the concept of discrimination.

Articles 2(2)(a); (2)(2)(b); 2(5) 

Direct Discrimination, Indirect Discrimination and an Instruction to Discriminate

Direct discrimination, indirect discrimination and an instruction to discriminate are defined in line with the definitions found in the Racial Equality Directive, Directive 2000/78/EC (henceforth: Employment Equality Directive) and Directive 2006/54/EC (henceforth: Recast Directive)

Article 2(2)(c)

Reasonable Accommodation

The definition of reasonable accommodation is modeled on Article 5 of the Employment Equality Directive. However, the material scope of the provision is naturally different and not confined to employment. In addition, the obligation is not reactive, meaning that it is not only activated when an individual requests an accommodation. Instead, the provision is based on an anticipatory obligation or duty to provide accommodations. The duty is anticipatory in that covered parties are expected to have anticipated the needs of disabled consumers and made their services etc. accessible, in advance of customers or users who have a disability notifying them of specific needs. Where a disabled individual requires a specific accommodation that was not foreseeable, the covered party remains under an obligation to accommodate those needs. Such an anticipatory duty already exists with regard to service providers in the UK under the Disability Discrimination Act. In this context, two eminent commentators on the UK legislation, Caroline Gooding and Catherine Casserley,
 have argued that the anticipatory duty to accommodate

“… has been regarded as immensely significant in Britain: as a major driver in encouraging service providers to think in advance about removing barriers experienced by disabled customers or potential customers. It helps to avoid a situation in which a provider claims that, because they did not know in advance that an adjustment was required, it was not reasonable to provide one.”

Article 2(3)

  Harassment

The definition of harassment is modeled on the definitions found in the Racial Equality Directive and the Employment Equality Directive. In addition, a reference is made to decisions based on the individual’s reaction to any harassment, and this is modeled on Article 2(3) of Directive 76/207 as amended by Directive 2002/73/EC (henceforth: Equal Treatment Directive).

Article 2(4)

Access to information and procedures; access to buildings, telecommunication, transport modes and other public spaces and facilities; access to education

The Article defines a failure to comply with Article 4 (access to information and procedures); Article 5 (access to buildings, telecommunication, transport modes and other public spaces and facilities); and Article 6(access to education) as a form of discrimination. These Articles are discussed below.

Article 2(6)

Services which impede independence, social and occupational integration and participation in the life of the community

Services are covered in as far as they amount to economic activities provided (directly or indirectly) for remuneration. This point is examined in more detail below with regard to Article 5.

In recent years such services, which include, for example, the institutionalization of people with disabilities, have come to be regarded as a form of discrimination. The recognition of this form of discrimination in the Directive is therefore in line with emerging understandings of disability discrimination and reflects evolving ideas. This ongoing evolution and incorporation of new developments and understandings is a characteristic of both the Community’s response to disability, and the Community’s approach to combating discrimination more generally. In the case of the former, the Community moved from a medical inspired approach to disability, which had dominated Community disability policy for almost 20 years, to a social model in the mid 1990s. Likewise, the 2000 Community non-discrimination Directives reflect a much greater understanding of the nature of discrimination than, for example, the gender equality directives of the 1970s, which did not address harassment or provide a role for representative bodies in litigation. This provision is also an example of a form of discrimination that only effects people with disabilities.

Moreover, this provision contributes to implementing the following articles of the UN Convention: Article 19 (living independently and being included in the community); Article 20 (personal mobility); Article 24 (education); Article 25 (health); Article 26 (habilitation and rehabilitation); Article 27 (employment); Article 29 (participation in political and public life); and Article 30 (participation in cultural life, recreation, leisure and sport).  

The Directive recognizes that such services can be justified in exceptional cases, and applies the justification test common to all non-discrimination directives (objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary).

Article 2(7)
 Persons covered by the Directive
The Employment Equality Directive did not provide any guidance on the concept of disability or the group of people who were entitled to claim protection from discrimination. As a result, the first disability related preliminary references to the ECJ based on the Employment Equality Directive concern the personal scope of the Directive, and the Court risks becoming over burdened by such cases. Furthermore, in spite of the fact that the 2000 Directive was clearly based on the social model of disability, and that the Commission, Council and European Parliament have issued many public statements endorsing this approach, the ECJ handed down a much criticized decision in Case C-13/05 Chacón Navas.
 The Court’s judgment showed a lack of understanding of the social model and relied on an out-dated medical approach in developing a definition of disability for the purposes of the Directive. 

The situation that arose under the Employment Equality Directive must be avoided with regard to the follow-up directive. It is inappropriate to completely confer the task of defining the personal scope of non-discrimination legislation on a court – this is the role of the legislator, and courts should be confined to a marginal role. For this reason EDF proposes to include guidance on when a person shall be regarded as having a disability for the purposes of the directive in Article 2. The text is clearly based on the social model of disability, and is therefore in line with statements by the key EC institutions and the UN Convention. In addition, the text recognizes that not only people who currently have a disability can experience disability related discrimination, and seeks to cover all victims of such discrimination. These individuals must still establish a prima facie case of disability discrimination before they can rely on the relevant legislation, and this broad personal scope will not lead to spurious claims that consume large amounts of court time.

The definition of discrimination, including reasonable accommodation, in the Directive is in line with the definitions found in Article 2 of the UN Convention.

The guidance on the concept of the disability found in the Directive is based on the social model of disability, and is line with the guidance found in Article 1 of the Convention.

The Article furthermore helps to realize the rights guaranteed in Article 5 of the Convention on equality and non-discrimination.

Article 3: Scope

This Article sets out the material scope of the Directive. In principle, the material scope is modeled on that found in Article 3 of the Racial Equality Directive. However, in addition, Article 3 of this Directive covers fields that are specifically relevant in the context of disability discrimination. These fields are only covered in so far as they fall within the scope of Community law.

As noted above, the UN Convention on the Rights of Persons with Disabilities will impose significant obligations on the European Community with regard to combating discrimination. Given that the scope for action under Article 13 EC has already been demonstrated by the adoption of the Racial Equality Directive, EDF believes that the Community, at a minimum, will be obliged to adopt a Directive covering the same fields as found within Article 3 of the Racial Equality Directive with regard to disability, in order to meet its obligations under the Convention. This is reflected in the text of the proposed Directive.

Article 3(1)

The Directive covers:

social protection, including social security – these fields are also covered by the Racial Equality Directive and under EC gender equality legislation.

healthcare – this field is also covered by the Racial Equality Directive. The Directive stresses that the responsibility of Member States for the organization and delivery of health services and medical care is respected.

social advantages - this field is also covered by the Racial Equality Directive.

education - this field is also covered by the Racial Equality Directive.
 

goods and services which are available to the public - these fields are also covered by the Racial Equality Directive and Directive 2004/113/EC (henceforth: Gender Goods and Services Directive). Some specific goods and services are also mentioned in this Article. This is in line with the approach adopted in the Racial Equality Directive that refers to the particular case of housing. All of the goods and services mentioned fall within the scope of Community law and, where appropriate, are elaborated on elsewhere in the Directive (and in this memorandum).

Article 3(2)

This provision specifies that Member States are to introduce measures to promote the objective of equal treatment in the fields covered by the Article. This provision is similar in effect to Article 16 Racial Equality Directive and Article 18 Employment Equality Directive and compliments Article 17 of this Directive.

Article 3(3)

This provision requires Member States to take action to address multiple discrimination. Whilst there is no precedent for such a specific provision in the existing Article 13 Equality Directives, it is submitted that there is now increasing recognition of the need to address multiple discrimination, and that such a provision clearly falls within the scope of Article 13 EC.

The reference to multiple discrimination is in line with Article 6 of the UN Convention on Women with Disabilities.

Article 3(4)

This provision requires Member States to take account of the objective of equality of all persons irrespective of disability when formulating and implementing provisions in the fields covered by the Directive. This provision does not extend the material scope, but simply seeks to ensure that a domestic framework is put into place to ensure that any new provisions are in line with the Directive.

The following three Articles address issues related to accessibility, which raises particular problems in the context of disability. Any disability non-discrimination directive must take such issues seriously.

Article 4: Access to information and procedures

This Article addresses a field that presents particular problems in the context of disability. Issues relating to access to information and procedures do not arise, in a comparable way, with regard to the other “Article 13 grounds”, and this justifies specific attention being paid to this field in the Directive. Access to information and procedures falls within the scope of access to services that are made available to the public, and the Article does not extend the material scope of the Directive beyond the fields mentioned in Article 3. The Directive lists the alternative means of providing information to people with various disabilities, and states that such information shall be made available without undue delay and without extra cost to the recipient. If such delay or costs did exist, this would amount to discrimination. It is a recognised principle that people with disabilities should not be charged extra for services which are equivalent to those received by non-disabled people, even where the provision of the disability specific services in fact involves extra costs for the service provider. An example of such an approach can be found in Regulation 1107/2006 concerning the right of disabled persons and persons with reduced mobility when travelling by air. This Regulation establishes, amongst other things, that disabled passengers are entitled to receive assistance at airport and with boarding, but that they cannot be charged extra for this.

Article 5: Access to buildings, telecommunication, transport modes and other public spaces and facilities
This Article provides for equal access for disabled people to a variety of goods and services that are provided to the public. The Article does not extend the material scope of the Directive beyond the fields covered in Article 3. Failure to provide accessibility on an equal basis with others is a form of discrimination, and it is therefore appropriate to address this issue in an Article 13 EC Directive covering disability. However, access issues can naturally only be addressed as far as the field covered falls within the scope of Community law. In essence this means that this Directive only applies to services that are supplied in return for remuneration. However, as examined below, in the context of sub-paragraph (d) relating to public spaces, the concept of remuneration should be considered very broadly to also include indirect remuneration.

Issues of physical accessibility, including issues relating to accessible information, are unique to disabled people, and justify specific attention being paid to this topic within this Directive. For the above reason, no precedent for this Article can be found in the earlier Article 13 EC Directives. However, inspiration has been drawn from the UN Convention on the Rights of Persons with Disabilities and in particular Article 9 thereof. 

Article 5(1)

This provision provides guidance on what is meant by “accessibility”. Inspiration is drawn from Article 9(1) of the UN Convention. As with reasonable accommodation, and for the same reasons, the requirement to provide accessibility is anticipatory.

Article 5(2) 

This provision sets out the areas in which Member States are required to establish accessibility. The requirements only apply in as far as the areas fall within the scope of the current Directive and the Employment Equality Directive, which also addresses disability discrimination.

With regard to buildings where services to the public are provided, public transport, public spaces, buildings which are places of employment or vocational training and housing developments (sub-paragraphs (b), (c), (d), (e), and (g)) a distinction is made between new developments, which must be accessible immediately, and existing developments, which must be made accessible in accordance with the timeframe set out in the annex.

(a) public or private entities that offer facilities and services which are open or provided to the public
This is a general provision and the remaining sub-paragraphs provide illustrations of the kinds of services and facilities that are covered by the Directive in the context of accessibility. This provision reinforces Article 3(1)(e) of the current Directive, which is itself modelled on earlier Directives.

(b) buildings where services to the public are provided

Again, this falls within the scope of access to and supply of services, and is an established area falling within the scope of Community law and Article 13 EC.

(c) public transport

The Community clearly has competence to address accessibility issues with regard to transport as a result of Articles 80(2), 95, 156 EC, and a number of valuable instruments, addressing inter alia accessibility, have been adopted on the basis of these Articles. However, this does not remove the need for a reference to transport in an Article 13 EC non-discrimination Directive. Firstly the “transport” instruments that have been adopted thus far are highly sector specific, and there remain many “gaps” which are not yet covered by appropriate Community rules. It will take a great deal of legislative time before “classical” transport legislation can ensure sufficient levels of disability accessibility. In the meantime, this Directive can provide basic coverage.

Secondly, there is already precedent for Community non-discrimination law addressing discrimination with regard to transport. In Case 32/75 Fiorini v SNCF [1975] ECR 1085 the European Court of Justice held that an Italian family resident in France, where the (deceased) father had the status of worker, was entitled to benefit from travel reductions on the same terms as French nationals. Notably, the Court referred to the right to equality of treatment in its judgment.

Lastly, whilst the EC also has competence to address transport related issues under other Treaty Articles, the correct legal basis for addressing discrimination, in all its forms, with regard to transport is Article 13 EC, and a Directive addressing disability discrimination with regard to access to services must cover all services which fall within the scope of the Treaty, including transport.

(d) public spaces

Public spaces are covered in as far as they are linked to services and are provided for remuneration. Such services form part of the internal market. For example, the use of public sports facilities frequently involves the payment of a charge and organisations also often have to pay in order to use public halls. Charges are also usual for, for example, car parks. However, whilst some parks and playgrounds can only be used on payment of a fee, many are provided by the public authorities and no direct charge is made for their use. The same applies to public infrastructure, such as pavements and squares. However, it is submitted that even here an indirect payment is made by many users through local charges and rates, which are paid to the local authority. This interpretation is line with the broad concept of services developed by the ECJ in relation to the patient mobility case law, where even indirect payment can be sufficient, e.g. Case 372/04 Watts [2006] ECR I-4325. 

(e) buildings which are places of employment or vocational training

Such buildings fall within the scope of Article 13 and the Employment Equality Directive. 

(f) all telecommunications, information and communications technologies

Again, the Community clearly has the competence to address accessibility in these areas, and has taken some steps in this direction through the adoption of directives dealing with telecommunications and electronic communication. The new Directive on Audiovisual Media Service is also illustrative of Community competences. As with transport, these provisions, whilst highly valuable, are piecemeal, and do not represent a coherent accessibility policy. The current Directive could set minimum standards, whilst leaving the Community free to establish additional requirements in ground specific instruments at a later date.

(g) housing developments

Housing developments are covered in as far as they are goods or services provided in return for remuneration. Furthermore, the current Directive mirrors the Racial Equality Directive in covering housing, and some of the EC immigration legislation. For example the Long Term Residents Directive 2003/109  refers to “procedures for obtaining housing” in Art 11(1)(f). These measures establish that housing can fall within EC competence even in the absence of any specific Treaty provision.

(h) emergency and evacuation facilities

Such facilities are also regarded as services, in that they exist in buildings where services are provided to the public, e.g. hotels, restaurants, places of entertainment, post offices, banks. In other cases, such facilities can be regarded as services for which indirect payment are made (see comments above).

(i) elections

Facilities relating to elections are only covered in as far as the relevant elections fall within the scope of Community law. This means, for example, that elections to the European Parliament and local authorities are covered, but not elections to national parliaments.

Article 5(3)

This provision requires that representative organisations of persons with disabilities are involved in the setting of appropriate accessibility standards. This reflects the widely accepted principle “nothing about us without us” and fully reflects current Community thinking on disability policy.

Article 5(4)

This provision requires Member States to provide for an independent body to monitor compliance with the established accessibility standards. This is required in order to ensure effective implementation. 

Article 6: Access to education

This Article is designed to ensure that disabled children and adults are able to benefit from equal access to education. The lifelong disadvantage and discrimination which is frequently associated with disability often begins in childhood, and if disabled children are not able to benefit from equal access and equality of opportunity with regard to education, their chances of achieving full integration, including suitable employment, are significantly lessened. For this reason, addressing disability discrimination in education is vital.

The Article recognises that this may sometimes require that disabled individuals benefit from reasonable accommodations, and gives examples of the kinds of accommodations that can be required.

The Article also requires Member States to take account of the views of the person with a disability or their representative in determining what form of education or training is appropriate.

It is appropriate, and indeed necessary, that access to education be addressed in this Directive. Article 24 of the UN Convention places an obligation on States Parties to recognise and realise the right of disabled people to education without discrimination and on the basis of equal opportunity, and to provide reasonable accommodations where necessary. Once the European Community has ratified the Convention, it will be under an obligation to comply with this requirement. This is because it has already been established that education is a field that falls within the scope of Article 13 EC. Article 3(1)(g) of the Racial Equality Directive specifically refers to education as falling within the material scope of the Directive, setting a clear – and, in light of the UN Convention, binding - precedent on the Community to take action to combat disability discrimination in this area.

Article 7: Images of Persons with Disabilities in the Media

This Article addresses discriminatory portrayals of disabled people in broadcasts, advertisements and the media. The Community has competence in these fields as evidenced by the work on the new Directive on Audiovisual Media Services. For this reason, the inclusion of such a provision within an Article 13 EC Directive is appropriate and fully within the scope of EC law.
Article 8:  Positive action

Article 8(1)

This Article specifies that Member States may adopt positive action measures, which are designed to ensure full equality in practice. Article 8(1) is in line with Article 5 Racial Equality Directive and Article 7(1) Employment Equality Directive.
Article 8(2) 

This provision provides further clarification on the kinds of positive action measures that are allowed. The provision is modelled on Article 7(2) Employment Equality Directive. As is appropriate for a disability specific directive, the provision pays attention to women with disabilities, people with severe and multiple disabilities and their families, and people facing multiple discrimination, and recognises that these groups may have a particular need for targeted positive action measures.

In addition, the provision stresses that “paternalistic” measures which provide for different treatment of disabled people and which cannot be justified by, for example, genuine health and safety concerns, must be revised so as to ensure equal treatment of persons with disabilities.

Article 9: Minimum requirements

This Article specifies that Member States may introduce or maintain provisions which offer higher levels of protection than those set out in the Directive, and contains a “non-regression” clause. The Article is modelled on Article 6 Racial Equality Directive and Article 8 Employment Equality Directive.

Chapter II: Remedies and Enforcement

Article 10: Defence of rights

This Article sets out the steps Member States are to take to ensure that individuals, associations, organisations and other legal entities are able to enforce rights under non-discrimination law. The Article is modelled on Article 7 Racial Equality Directive and Article 9 Employment Equality Directive. However, Article 10 differs in some important respects from these Articles. These differences are necessary to ensure a more effective enforcement of non-discrimination law in the context of disability.

Article 10(1)

Article 10(1) is modelled very closely on Article 7(1) Racial Equality Directive and Article 9(1) Employment Equality Directive. Article 10(1) differs only in that it requires that judicial and/or administrative procedures are accessible to disabled people. This is necessary to ensure equal and effective rights of access and participation, and to address problems such as physically inaccessible courtrooms and hearings where no sign language interpreter is present, and which a deaf participant cannot follow. 

Article 10(2)

This provision elaborates on compensation levels to be paid to victims of discrimination. The provision is fully in line with ECJ case law relating to compensation in cases of (gender) discrimination.

Article 10(3)

The first paragraph of this Article mirrors Article 7(2) Racial Equality Directive and Article 9(2) Employment Equality Directive. The second paragraph is designed to address some of the problems relating to the reliance on individuals enforcing non-discrimination legislation through litigation in which they are a named party. Such litigation is expensive, time consuming, stressful and will only be undertaken if the individual concerned feels there is no other possibility for achieving a resolution. For these reasons many individuals decline to pursue a complaint of discrimination, and perpetrators of discrimination go unpunished. This paragraph confers an independent right to take action to enforce non-discrimination law on certain associations, organisation and legal entities. This right will only exist where the challenged act is alleged to discriminate against “more than a nominal number of persons with disabilities”. This provision is highly important and should encourage strategic litigation within the Member States, thereby addressing some of the problems associated with previous non-discrimination directives, which have generated no, or very little, litigation in some Member States and, as a consequence, are frequently ignored and overlooked, and domestic law is not complied with.

Article 10(4)

This provision states that the Article is without prejudice to national rules relating to time limits for bringing actions, and is identical to Article 7(3) Racial Equality Directive and Article 9(3) Employment Equality Directive.

Article 11: Burden of proof

This Article provides for a partial reversal of the burden of proof. The Article is modelled on Article 8 Racial Equality Directive and Article 10 Employment Equality Directive.

Article 12: Victimisation

This Article seeks to provide protection against victimisation. It is modelled on Article 9 Racial Equality Directive and Article 11 Employment Equality Directive. However, in addition to protecting individuals, Article 12 also protects “associations, organisations” and “other legal entities” from victimisation. This is in recognition of the fact that such bodies can also participate in enforcing compliance with the principle of equal treatment, and could possibly be victimised as a result. 

Article 13: Multi-sectional discrimination

This Article addresses multi-sectional discrimination.

Article 13(1)

The test for both direct and indirect discrimination under EC law involves a comparison between the person alleging discrimination and a (hypothetical) person who does not have the relevant characteristics of the complainant. This provision ensures that where an individual alleges that such discrimination has occurred on the grounds of disability in combination with another ground, a comparator is selected who has none of the relevant characteristics of the complainant. The provision is in conformity with EC law, as only those characteristics which are referred to in Article 13 EC are regarded as relevant.

Article 13(2)

Unlike direct and indirect discrimination, the test to establish whether harassment or an instruction to discriminate has occurred is not based on the comparator model. Therefore this provision defines as harassment or an instruction to discriminate relevant behaviour that is motivated by disability, in combination with one or more of the other characteristics referred to in Article 13 EC.

Article 14: Dissemination of information

This Article requires Member States to disseminate information about relevant non-discrimination provisions within their territory. The Article is modelled on Article 10 Racial Equality Directive and Article 12 Employment Equality Directive. However, Article 14 differs in some small, but important, respects from these Articles. 

Whilst the 2000 Directives refer to the dissemination of information “by all appropriate means”, Article 14 refers to the dissemination of information “in an appropriate and accessible way”. The reference to accessibility recognises that some forms of communications are inaccessible to certain disabled people, and that there is a need for Member States to provide information in different formats to meet the access needs of all disabled people.

In order to facilitate the dissemination of information, including through accessible formats, the Article requires Member States to encourage representative non-governmental organisations to be involved in the dissemination of information. This should increase the effectiveness of any dissemination, but not result in extra costs.

Article 15: Dialogue with non-governmental organisations

Article 15(1)

This Article requires Member States to enter into dialogue with representative non-governmental organisations. It is modelled on Article 12 Racial Equality Directive and Article 14 Employment Equality Directive. However, Article 15 of the current Directive differs in some small but important respects from these Articles. 

Firstly, whilst the 2000 Directives simply refer to dialogue with “appropriate” non-governmental organisations, Article 15 provides more explicit reference to the kind of organisations which should be engaged with – namely “representative non-governmental organisations of person with disabilities and parents, guardians or designated advocates of persons with disabilities unable to represent themselves”. This reference will ensure that, like the European Community institutions, Member State engage with organisations which are truly representative of disabled people, and which are not, for example, service providers’ organisations which do not incorporate the perspective of disabled people. The organisations that are consulted must naturally have a legitimate interest in contributing to the fight against discrimination on the grounds of disability.

Secondly, the obligation is slightly more extensive than that found in the 2000 Directives, in that it requires not only that Member States encourage dialogue, but that they also maintain this dialogue. Experience with the 2000 Directives has revealed the many challenges involved in transposing and implementing non-discrimination legislation, and this provision will ensure that Member States continue to engage with representative non-governmental organisations in seeking to respond effectively to those challenges.

Article 15(2)

This provision simply ensures that Member States take account of the diverse nature of disability when engaging in dialogue with representative non-governmental organisations, meaning that room is made for organisations representing all major impairment groups to participate in the dialogue. This is in line with the policy of the European Commission, which, in addition to supporting and consulting with EDF, also supports and engages in dialogue with groups representing different impairment groups at the European level. 

Chapter III: Bodies for the Promotion of Equal Treatment

Article 16

This Article requires Member States to provide for an independent body for the promotion of equal treatment. This body can be disability specific or cover a variety of grounds.

The Article is modelled on Article 13 Racial Equality Directive, Article 12 Gender Goods and Services Directive and Article 20 Recast Directive. Since the current Directive also covers goods and services, as well as the other (non-employment) fields covered by the Racial Equality Directive, it is appropriate that it should also provide for an independent body. Moreover, like the Racial Equality Directive and the Recast Directive, Article 16 extends the scope of the independent body to cover employment discrimination.

Article 16(1)

This provision requires that Member States provide for an independent equal treatment body. Whilst the earlier Directives do not stress that the body must be independent in the opening paragraph of the equivalent Article, it can be surmised that this is also the case, as these Directives refer to the independence of the body in the second paragraph of the equivalent Article.

Unlike in the other Directives, Article 16(1) gives examples of the kinds of independent bodies that can be established, but is not prescriptive in this respect.

Article 16(2)

This provision refers to the functions of the independent body. The tasks are modelled on those found in the earlier Directives, although some differences do exist.

Four functions are identified:

· receiving and pursuing complaints from individuals of discrimination. This is equivalent to the text found in the other Directives – namely “providing independent assistance to victims of discrimination in pursuing their complaints.” Article 16(2) simply emphasizes that the independent body is entitled to receive such complaints in an official capacity.

· starting and conducting investigations or surveys concerning discrimination. This is similar to the competence referred to in the other Directives – namely “conducting independent surveys”. Article 16(2) emphasizes that the independent body has an own right of initiative and can make investigations into discrimination, as well as carry out general surveys. This should increase the effectiveness of the independent body, and thereby increase the effectiveness of steps to prevent and combat disability discrimination.

· publishing independent reports and making recommendations. This is identical to the provision found in the Racial Equality Directive, the Recast Directive and the Gender Goods and Services Directive.

· monitoring compliance with the Directive and related national laws and practices. This provision is not found in the other Directives. However, it is designed to ensure the effectiveness of monitoring and assist Member States in reporting to the Commission as required under Article 20.

Article 16(3)

This provision is facilitative and allows – but does not require - the Member States to charge the independent body with the creation of conciliation procedures referred to in Article 10(1).

Article 16(4)

This provision requires Member States to ensure that representatives of people with disabilities are included as members of the independent body. This only applies where the independent body consists of members, and would not, for example, apply where an ombudsman takes on this role. This reflects the widely accepted principle “nothing about us without us” and fully reflects current Community thinking on disability policy.

Chapter IV: Final Provisions

Article 17: Compliance

This Article sets out steps that Member States are to take to achieve compliance with the Directive. It is modelled on Article 14 Racial Equality Directive and Article 16 Employment Equality Directive. This Article reinforces Article 3(2).

Article 18: Sanctions

This Article sets out the sanctions that can be imposed on parties that breach disability non-discrimination law.

Article 18(1) is in line with Article 15 Racial Equality Directive and Article 17 Employment Equality Directive. This provision refers to compensation to the individual victim of discrimination. It is naturally important that such compensation, at suitable levels, be available. However, the obligation to pay such compensation may not provide a sufficient deterrent to those who wish to discriminate.
For this reason Article 18 provides for additional sanctions will can be expected to significantly “increase the costs” of discriminating for some parties, and ensure that public funding is not allocated to parties which have a record of discriminating.

Article 18(2) requires parties to present proof of compliance with relevant non-discrimination law before entering into a contract with a public body, and Article 18(3) excludes parties which have breached relevant non-discrimination provisions from benefiting from European Structural Fund awards for a period of 10 years following the final judgment or decision.

Article 18(2) is in line with Community law and will reinforce Directive 2004/18 on the coordination for the award of public works contracts, public supply contracts and public service contracts as amended (as corrected by Directive 2005/75) and Directive 2004/17 coordinating the procurement procedures of entities operating in the water, energy, transport and postal services sectors as amended by Directive 2005/51. Both Directives allow social, environmental, and ethical considerations, including accessibility for disabled people and design for all requirements, to be taken into account during the different stages of the public procurement procedure.
Article 18(3) is in line with Community law and will reinforce Regulation 1083/2006 laying down general provisions on the European Regional Development Fund, the European Social Fund and the Cohesion Fund and repealing Regulation (EC) No 1260/1999. The Regulation requires the Member States and the Commission to take appropriate steps to prevent discrimination based on inter alia disability during the various stages of implementation of the Funds and, in particular, in the access to them. Accessibility for disabled persons shall be one of the criteria to be observed in defining operations co-financed by the Funds and to be taken into account during the various stages of implementation. 
Article 19: Implementation

This Article sets out the steps Member States shall take to implement the Directive. The Article is modelled on Article 16 Racial Equality Directive and Article 18 Employment Equality Directive. However, given that the current Directive does not cover labour law, no reference is made to implementation by the social partners through collective agreements. 

Article 20: Report

This Article imposes an obligation on Member States to provide the Commission with the information needed to draw up a report on the application of the Directive. The Article is modelled on Article 17 Racial Equality Directive and Article 19 Employment Equality Directive. However, Article 20 of the current Directive differs in some important respects from these Articles. 

Firstly, Article 20(1) obliges Member States to consult with representative non-governmental organisations when compiling information for the Commission. In addition, under Article 20(2) the Commission report is to take into account, as appropriate, the viewpoints of representative non-governmental organisations. Such an approach will ensure a more realistic and critical assessment of the domestic situation and will encourage Member States and representative non-governmental organisations to cooperate at an earlier stage to ensure the success and efficiency of non-discrimination measures based on the Directive. This provision is inspired by, inter alia, Article 33(3) of the UN Convention on National implementation and monitoring which requires, in the context of the Convention, that States Parties involve civil society, and in particular persons with disabilities and their representative organisations, in monitoring.

Unlike the Racial Equality Directive and the Employment Equality Directive, which both require that the Member States communicate information to the Commission every five years, Article 20 establishes that the communication by Member States, and related Commission report, shall take place every three years. Experience with the 2000 non-discrimination directives has revealed the difficulty and challenges involved in transposing and implementing non-discrimination legislation, and this earlier and more frequent reporting process is likely to bring problems to light more quickly, and assist the Member States and Community institutions in finding appropriate solutions. To facilitate the latter, the Commission may include proposals to revise and update the Directive in its report if necessary. Any revision of the Directive would naturally have to comply with the decision-making procedure provided for under Article 13 EC.

Article 21: Entry into force

This Article specifies when the Directive enters into force.

Article 22: Addressees

This Article specifies that the Directive is addressed to the Member States.
3. EDF Proposal for a Directive implementing the principle of Equal Treatment for Persons with Disabilities

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article 13(1) thereof,

Having regard to the proposal from the Commission,

Having regard to the Opinion of the European Parliament,

Having regard to the Opinion of the Economic and Social Committee,

Having regard to the Opinion of the Committee of the Regions,

Whereas:

(1) In accordance with Article 6 of the Treaty on European Union, the European Union is founded on the principles of liberty, democracy, respect for human rights and fundamental freedoms, and the rule of law, principles which are common to all Member States and it respects fundamental rights, as guaranteed by the European Convention for the Protection of Human Rights and Fundamental Freedoms and as they result from the constitutional traditions common to the Member States, as general principles of Community law.

(2) The right to equality before the law and protection against discrimination for all persons constitutes a universal right recognised by the Universal Declaration of Human Rights, the United Nations Standard Rules on the Equalisation of Opportunities for Persons With Disabilities, the United Nations Covenants on Civil and Political Rights and on Economic, Social and Cultural Rights, the United Nations Convention on the Elimination of all Forms of Discrimination Against Women and the United Nations Convention on the Elimination of all Forms of Racial Discrimination and by the European Convention for the Protection of Human Rights and Fundamental Freedoms, to which all Member States are signatories.

(3) The Charter of Fundamental Rights of the European Union, which was solemnly proclaimed by the European Parliament, the Council and the Commission in Nice on 7 December 2000 affirms, in Article 21, that any discrimination on the ground of disability shall be prohibited and, in Article 26, recognises and respects the right of persons with disabilities to benefit from measures designed to ensure their independence, social and occupational integration and participation in the life of the community.   

(4) The principle of equality of opportunity for all, including people with disabilities, represents a core value shared by all Member States.

 (5) The purpose of the Convention on the Rights of Persons with Disabilities, adopted by the General Assembly on 13 December 2006,
 is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity. The Convention requires States Parties to prohibit all discrimination on the basis of disability and to ensure that reasonable accommodation is provided.

(6) The overall purpose of the United Nations Standard Rules on the Equalisation of Opportunities for Persons with Disabilities, adopted by the General Assembly on 20 December 1993
 is to ensure that all people with disabilities may exercise the same rights as others and have the same opportunities. These Rules call for action at all levels both within States as well as through international cooperation to promote the principle of equality of opportunity for people with disabilities.

(7) People with disabilities contribute to and enrich the social, cultural and economic life of the European Community. 

(8) At least 10% of the population of the European Union have a disability and many more are affected by a disability of a family member or close acquaintance.

(9) Disability arises out of an interaction between the environment, including the attitudinal environment, and a person with a physical, sensory, intellectual, cognitive, psychosocial, communication or developmental impairment or multiple impairments or chronic illness. The result of the interaction is a hindrance to an individual’s full and effective participation in society on an equal basis with others.

(10) Given the heterogeneous nature of disability, persons with disabilities form a diverse group and may experience different forms of discrimination which should be combated in different ways. 

(11) The Council has adopted a Resolution on Equality of Opportunity for People with Disabilities.

(12) The Commission has issued a Communication entitled "Equality of opportunity for people with disabilities -- a new European Community disability strategy".

(13) The Commission has issued a Communication entitled "Towards a Barrier Free Europe for People with Disabilities". 

 (14) The European Parliament has adopted a Resolution on “Towards a Barrier Free Europe for People with Disabilities”.

(15) The European Parliament has adopted Resolutions on Sign Language in 1988
 and 1998.

(16) The European Congress on Disability held in Madrid on 20-23 March 2002 adopted the Madrid Declaration on "Non discrimination plus positive action result in social inclusion".

(17) On 27 November 2000 the Council adopted Directive 2000/78/EC
 establishing a general framework for equal treatment in employment and occupation on the grounds of religion or belief, disability, age and sexual orientation. That Directive already provides protection against disability discrimination in the field of employment and occupation.

(18) On 29 June 2000 the Council adopted Directive 2000/43/EC
 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin.

(19) The Commission has issued a Communication entitled “Equal opportunities for people with disabilities: A European Action Plan”.

(20) The Commission has issued a Communication on the situation of disabled people in the European Union: the European Action Plan 2008-2009.

(21) On 5 July 2006 the European Parliament and the Council adopted Regulation (EC) No. 1107/2006
 concerning the rights of disabled persons and persons with reduced mobility when travelling by air.

(22) To ensure the full participation of all persons with disabilities, and bearing in mind their heterogeneity, specific action needs to be taken to address areas such as education, social protection including social security, healthcare, social advantages and access to and supply of services, facilities and goods, including culture, leisure and sports, insurance, transportation, the communications environment, the built environment, housing and manufactured and designed products. 

(23) To this end, any direct or indirect discrimination or discrimination in the form of failure to make a reasonable accommodation on the grounds of disability falling within the scope of this Directive shall be prohibited.

(24) All persons with disabilities should have full and equal access to an inclusive education system at all levels, including higher education, adult education and life long learning. Inclusive education involves the inclusion within the general education system of persons with disabilities and ensures that each individual receives the support required to facilitate their effective education. 
(25) Large institutions which permanently or for a long period of time provide housing and living facilities and services exclusively to persons with disabilities, and which do not further the goal of self-determination and equal participation in the life of the community of persons with disabilities, should be dismantled and replaced, when required, by community based services that further the above mentioned goals.
(26) In implementing the principle of equal treatment for persons with a disability, the Community should, in accordance with Article 3(2) of the EC Treaty, aim to eliminate inequalities, and to promote equality between men and women, in particular as women with disabilities are often the victims of multiple discrimination.

(27) Women with disabilities and women who are associated with a person with a disability through a family or other relationship are particularly vulnerable to disability based gender discrimination and Member States should pay specific attention to combating such discrimination.

(28) Persons with intellectual disabilities, persons with psychosocial disabilities, persons with multiple disabilities, and older persons with disabilities and children with disabilities are particularly vulnerable to disability based discrimination and Member States should pay specific attention to combating such discrimination.

(29) People adversely affected by discrimination based on disability are frequently also adversely affected by discrimination on other grounds, such as race or ethnic origin, age, religion or belief or sexual orientation, and Member States should ensure that adequate attention is paid to combating multiple discrimination.

(30) The appreciation of the facts from which it may be inferred that there has been discrimination is a matter for national judicial or other competent bodies, in accordance with national law or practice. Such rules may provide, in particular, for indirect discrimination to be established by any means including on the basis of statistical evidence. However, given the difficulties associated with obtaining reliable statistical evidence in this area, sole reliance on statistical evidence to demonstrate indirect discrimination is not appropriate for the purposes of this Directive.

 (31) Appropriate measures should be provided, i.e. effective and practical measures to ensure the full access and participation of persons with a disability, for example amending policies and practices, adapting premises, equipment, services, goods and the means by which information is conveyed through the making of a reasonable accommodation.  Such a reasonable accommodation should include, where appropriate, the provision of personal assistance to a person with a disability.

(32) The duty to make a reasonable accommodation as provided for under this Directive shall be based on an anticipation of the needs of people with disabilities. However, when the needs of an individual with a disability have not been foreseen, the obligation to provide a reasonable accommodation remains to ensure compliance with the principle of equal treatment.

(33) To determine whether the measures in question give rise to a disproportionate burden, account should be taken in particular of the financial and other costs entailed, the scale and financial resources of the organisation or undertaking, the possibility of obtaining public funding or any other assistance, as well as the increase in the income of the organisation or undertaking, resulting from the making of their goods or services accessible to a wider public.

(34) Persons with disabilities frequently face discrimination in the form of inaccessible public transportation, an inaccessible built environment, including housing, as well as an inaccessible communications or information environment.  The requirement to provide for accessibility for persons with disabilities in these areas is essential to put into effect the principle of equal treatment for people with disabilities. However, the provision of accessibility does not exclude the need for a reasonable accommodation in individual cases to ensure compliance with the principle of equal treatment.

(35) Whenever possible the principle of universal design should be applied to achieve accessibility for persons with disabilities. “Universal design” means the design of products, environments, programmes and services which are useable by all people, to the greatest extent possible, without the need for adaptation or specialised design. “Universal design” shall not exclude assistive devices for particular groups of persons with disabilities where needed.

 (36) European standardisation bodies set technical requirements for ensuring accessibility of buildings, telecommunications, electronic communication, transport modes and other public spaces and facilities, and these standards, in combination with a number of factors can be used to determine, whether adequate levels of accessibility for people with disabilities are being provided. 

(37) The annex to this Directive provides further guidance on how to determine whether the required accessibility standards are being met.
(38) Insulting portrayals of disability and the failure to respect the dignity of persons with disabilities in political and public life, in advertising and the media reinforce negative stereotypes of persons with disabilities and undermine the principle of equal treatment. 

(39) The prohibition of discrimination should be without prejudice to the maintenance or adoption of measures intended to prevent or compensate for disadvantages experienced by persons with a particular impairment.

(40  To ensure the full participation of people with disabilities, positive action is necessary to overcome discriminating and stereotyping perceptions of disability and to promote positive attitudes. Public education programmes can help to increase the understanding of the needs and rights of people with disability.
(41) This Directive lays down minimum requirements, thus giving the Member States the option of introducing or maintaining more favourable provisions. The implementation of this Directive shall not serve to justify any regression in relation to the situation which already prevails in each Member State.

(42) Persons who have been subject to disability discrimination should have adequate means of legal protection. To provide a more effective level of protection, associations or legal entities should also be empowered to engage in proceedings, as the Member States so determine, either on behalf of or in support of any victim or have an independent right of action, without prejudice to national rules of procedure concerning representation and defence before the courts.

 (43) For many persons, particularly persons on a low income, the provision of free legal aid and representation are essential prerequisites to start a judicial and/or administrative procedure to enforce obligations under this Directive.
(44) The effective implementation of the principle of equal treatment requires adequate judicial protection against victimisation for complainants and witnesses. 

(45) The rules on the burden of proof must be adapted where there is a prima facie case of discrimination and, for the principle of equal treatment to be applied effectively, the burden of proof must shift back to the respondent when a presumption of such discrimination is established. 

(46) Member States need not apply the rules on the burden of proof to proceedings in which it is for the court or other competent body to investigate the facts of the case. The procedures thus referred to are those in which the plaintiff is not required to prove the facts, which it is for a court or competent body to investigate.

(47) Close cooperation with representative non-governmental organisations of persons with disabilities and of parents, guardians or designated advocates of persons with disabilities unable to represent themselves is a prerequisite for combating disability discrimination effectively and for implementing the principle of equal treatment.

(48) Member States should promote dialogue with representative non-governmental organisations of persons with disabilities and of parents, guardians or designated advocates of persons with disabilities unable to represent themselves, to address different forms of discrimination covered by this Directive. 

(49) Protection against discrimination based on disability would itself be strengthened by the existence of a body or bodies, such as an ombudsman or an equal opportunities commission, in each Member State, with competence to analyse the problems involved, to study possible solutions and to provide concrete assistance for victims, including receiving and pursuing complaints from persons of discrimination on grounds of disability. 

(50) Member States should provide for effective, proportionate and persuasive sanctions in case of breaches of the obligations under this Directive.

(51) Compliance with the obligations under this Directive would be strengthened if Member States excluded public or private entities with a record of non-compliance with the national provisions adopted pursuant to this Directive from publicly funded or administered grants or contracts.

(52) In accordance with the principles of subsidiarity and proportionality as set out in Article 5 of the EC Treaty, the objectives of this Directive, namely ensuring a common high level of protection against disability discrimination in all the Member States, cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale and the impact of the proposed action, be better achieved by the Community. This Directive does not go beyond what is necessary in order to achieve those objectives.

Chapter 1: General provisions
Article 1: Purpose
The purpose of this Directive is to lay down a framework for combating discrimination on the ground of disability, with a view to putting into effect in the Member States the principle of equal treatment. 
Article 2: Concept of discrimination
1. For the purposes of this Directive, the principle of equal treatment shall mean that there shall be no direct or indirect discrimination whatsoever on the grounds of disability and no discrimination in the form of a failure to make a reasonable accommodation.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to occur where one person is treated less favourably than another is, has been or would be treated in a comparable situation on grounds of disability;

(b) indirect discrimination shall be taken to occur where an apparently neutral provision, criterion or practice would put a person having a particular disability at a particular disadvantage compared with other persons unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary;

(c)  the failure to make a reasonable accommodation where this cannot be objectively justified shall be regarded as a form of discrimination.

This means that the persons, including public bodies, referred to in Article 3, shall take appropriate measures, whenever possible in an anticipatory way, to enable a person or persons with disabilities to have equal access to the activities in the areas referred to in the Article 3, unless such measures would impose a disproportionate burden on the provider or supplier. 

3. Harassment shall be deemed to be a form of discrimination within the meaning of paragraph 1, when an unwanted conduct related to disability takes place with the purpose or effect of violating the dignity of a person or of creating an intimidating, hostile, degrading, humiliating or offensive environment, in particular if a person's rejection of, or submission to, such conduct is used as a basis for a decision which affects that person. In this context, the concept of harassment may be defined in accordance with national laws and practice of the Member States.

4. A failure to comply with the requirements referred to in Articles 4, 5 and 6 shall be deemed to be a form of discrimination within the meaning of paragraph 1.
5. An instruction to discriminate against persons on grounds of disability shall be deemed to be discriminatory within the meaning of paragraph 1.

6. For the purposes of this Directive, the provision of services, including those provided by institutions, in particular, but not only, residency, education, culture, health care, transportation and housing, which impede independence, social and occupational integration and participation in the life of the community of a person with a disability shall be regarded as a form of discrimination within the meaning of paragraph 1, unless objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary.

7. For the purposes of this Directive, a person shall be regarded as having a disability if they currently have a disability, they have had a disability in the past, they may have a disability in the future, they are associated with a person with a disability through a family or other relationship, or they are assumed to fall into one of these categories.

Article 3: Scope

1. Within the limits of the powers conferred upon the Community, this Directive shall apply to all persons, as regards both the public and private sectors, including public bodies, in relation to:

(a) social protection, including social security;

(b) healthcare, including access to all forms of medical treatment, while fully respecting the responsibilities of the Member States for the organisation and delivery of health services and medical care;

(c) social advantages;

(d) education;

(e) access to, including conditions regulating access, and supply of services, facilities and goods which are available to the public, including culture, leisure and sports, insurance, transportation, the communications environment, the built environment, housing, and manufactured and designed products.

2. Member States shall introduce such measures as are necessary to enable them to promote the objective of equal treatment for persons with disabilities by its incorporation, in particular, into all laws, regulations, administrative provision, policies and activities in the areas referred to in paragraph 1 of this Article.

3. In all measures implementing this Directive, the Member States shall consider the interests and needs of the different groups of persons with disabilities according to their sex, age, race or ethnic origin, religion or belief, sexual orientation or any other grounds of discrimination, and place particular importance on combating multiple discrimination.

4. Member States shall actively take into account the objective of equality of all persons irrespective of disability, including women with disabilities, when formulating and implementing laws, regulations, administrative provisions, policies and activities in the areas referred to in paragraph 1.

Article 4: Access to information and procedures
The  public and private sectors, including public bodies, shall take account of a disabled person’s preferred means of communication when seeking to provide accessible information and procedures in the areas referred to in Article 3 of this Directive and in the areas referred to in Article 3(1) of Directive 2000/78/EC. In particular information shall be provided in writing, Braille, large print, electronic formats, through sign language, recordings, subtitling and forms which are easy to understand by people with intellectual disabilities. This information and these procedures shall be made available without undue delay and without extra cost to the recipient.

Article 5: Access to buildings, telecommunication, electronic communications, transport modes and other public spaces and facilities
1. For the purposes of this Directive, the provision of accessibility involves the identification and elimination of obstacles and barriers and prevention of new obstacles and barriers that hamper the access, on an equal basis with others, of persons with disabilities to the areas referred to in Article 3 of this Directive and in the areas referred to in Article 3(1) of Directive 2000/78/EC, irrespective of the nature of the barrier or disability. This identification and elimination should be done in an anticipatory way and, whenever possible, in accordance with the principle of “universal design”, without prejudice to the requirement to provide reasonable accommodation to a person with disabilities, whose needs have not been foreseen.
2. Insofar as the following areas fall within the scope of this Directive and Directive 2000/78/EC, Member States shall introduce such measures as are necessary to ensure that:

(a) public and private entities that offer facilities and services which are open or provided to the public take into account all aspects of accessibility for persons with disabilities;

(b) all new buildings where services to the public are provided, whether in the public or private sectors, are accessible, and that existing buildings where services to the public are provided are made accessible;

(c) all new forms of public transport and all buildings and structures providing access to public transport, whether provided by the public or private sector, are accessible to persons with disabilities, and that existing forms of public transport, and buildings and structure providing access to public transport are made accessible;

(d) all new public spaces, whether in the public or private sectors, such as parks, playgrounds, pavements and squares, car parks, sports facilities and information facilities, are accessible and that existing public spaces are made accessible,;

(e) all new buildings which are places of employment or vocational training are accessible, and that existing places of employment or vocational training are made accessible;

(f) all telecommunications, information and communications technologies and systems, including Internet and broadcasting are accessible and affordable to persons with disabilities;

(g) all new housing developments consisting of three or more residencies are capable of being adapted to provide accessible housing and the areas and facilities open to all residents are accessible;

(h) all emergency and evacuation facilities and services are accessible to persons with disabilities;

(i) all facilities and procedures relating to elections, including buildings where the public cast their votes and all machinery or equipment used in the casting of votes, are accessible to persons with disabilities, whilst respecting the privacy of individual voters.

3. Member States shall ensure that representative non-governmental organisations of persons with disabilities and parents, guardians or designated advocates of persons with disabilities unable to represent themselves, are involved in the setting of appropriate accessibility standards. 

4. Member States shall provide for an independent body to monitor compliance with the requirements established in this Article. Without prejudice to the provisions of Article 10, this independent body may bring judicial and/or administrative procedures, as referred to in Article 10, to enforce compliance with the requirements established in this Article. Where the requirements are found to have been breached effective, proportionate and persuasive sanctions, in accordance with the requirements of Article 18, shall be imposed.
Article 6: Access to education

In addition to the measures already foreseen under articles 4 and 5, in order to ensure equal access to education, Member States shall ensure that children and adults with a disability are not excluded from the general education system on the basis of disability and that they receive the support required, within the general education system, to facilitate their effective education and to maximise their social and academic development.

Member States shall ensure that, where needed, all disabled children and adults in education benefit from reasonable accommodations and effective individualised support measures covering their individual needs, including, among others, tuition in Braille, special equipment, special educational material, assistive educational devices, and personal assistance, and that persons who are deaf and who are sign language users are given the opportunity to receive tuition through the medium of sign language.

Member States shall ensure that, in determining which form of education or training is appropriate, the views of the person with a disability are respected. Where the person is a child or adult who is unable to represent himself, the views of their parents, guardians or designated advocates will be considered as a significant factor. 

Article 7: Images of Persons with Disabilities in the Media
Member States shall ensure that broadcasts, advertisements and the media do not contain insulting portrayals of disability or contain any incitement to hatred on the grounds of disability and shall ensure respect for the dignity of persons with disabilities in political and public life.

Article 8:  Positive action

1. With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent any Member State from maintaining or adopting specific measures to ensure the independence and social integration and participation in the life of the community of persons with disabilities or to prevent or compensate for disadvantages linked to disability.

2. The principle of equal treatment shall be without prejudice to the right of Member States to maintain or adopt provisions on the protection of health and safety of persons with disabilities, or to measures aimed at creating or maintaining provisions or facilities for safeguarding or promoting the integration of persons with disabilities, and in particular women with disabilities, people with severe and multiple disabilities and their families and people facing multiple discrimination. 

Those laws, regulations and administrative provisions contrary to the principle of equal treatment, where the concern for protection that originally inspired them is no longer well founded, shall be revised.

3. Nothing in this Directive shall be construed as prohibiting preferential treatment or the taking of positive measures which are intended to cater for the specific needs of persons, or a category of persons, who, because of their circumstances, may require facilities, arrangements, services or assistance not required by persons who do not have those specific needs.

Public, private and non-governmental providers of goods, facilities and services may impose, maintain and provide a proportionate preferential fee, charge or rate in respect of anything offered to persons with a disability where the provision in question aims to compensate for a specific disadvantage experienced by those persons or to encourage the social inclusion of a substantial proportion of such persons.

Article 9: Minimum requirements

1. Member States may introduce or maintain provisions which are more favourable to the protection of the principle of equal treatment than those laid down in this Directive.

2. The implementation of this Directive shall under no circumstances constitute grounds for a reduction in the level of protection against discrimination already afforded by Member States in the fields covered by this Directive.

Chapter II: Remedies and Enforcement

Article 10: Defence of rights

1. Member States shall ensure that judicial and/or administrative procedures, including where they deem it appropriate conciliation procedures, for the enforcement of obligations under this Directive are available to all persons who consider themselves wronged by failure to apply the principle of equal treatment to them, even after the relationship in which that discrimination is alleged to have occurred has ended.

In order to ensure equal and effective rights of access and participation in judicial and/or administrative procedures, such procedures shall be organised and conducted in a manner which is accessible to all persons with disabilities.

2. Member States shall introduce into their national legal systems such measures as are necessary to secure timely and effective access, on a non-discriminatory basis, to goods and services and other fields falling within Article 3(1). These measures shall include pre-emptive procedures such as application for “action en cessation”, interdict, injunction or similar expedited procedures.

3. Member States shall introduce into their national legal systems such measures as are necessary to ensure real and effective compensation or reparation, as the Member States so determine, for the loss and damage sustained by a person injured as a result of discrimination contrary to Article 2, in a way which is dissuasive and proportionate to the damage suffered; such compensation or reparation may not be restricted by the fixing of a prior upper limit.

4. Member States shall ensure that associations, organisations or other legal entities, which have, in accordance with the criteria laid down by their national law, a legitimate interest in ensuring that the provisions of this Directive are complied with, may engage, either on behalf or in support of the complainant, with his or her approval, in any judicial and/or administrative procedure provided for the enforcement of obligations under this Directive.

Member States shall also ensure that such associations, organisations or other legal entities may engage in judicial and/or administrative procedures have an independent right of action in order to enforce the obligations provided for under this Directive in those cases where an individual complainant is not required. An individual complainant will not be required in any judicial and/or administrative procedure where it is alleged that the act in question discriminates against, or is likely to discriminate against, more than a nominal number of persons with disabilities.

5. Paragraphs 1, 3 and 4 are without prejudice to national rules relating to time limits for bringing actions as regards the principle of equal treatment.

Article 11: Burden of proof

1. Member States shall take such measures as are necessary, in accordance with their national judicial systems, to ensure that, when persons who consider themselves wronged because the principle of equal treatment has not been applied to them establish, before a court or other competent authority, facts from which it may be presumed that there has been discrimination within the meaning of Article 2, or victimisation within the meaning of Article  12,  it shall be for the respondent to prove that there has been no breach of the principle of equal treatment.

2. Paragraph 1 shall not prevent Member States from introducing rules of evidence which are more favourable to complainants.

3. Paragraph 1 shall not apply to criminal procedures.

4. Paragraphs 1, 2 and 3 shall also apply to any proceedings brought in accordance with Article 10(4).

5. Member States need not apply paragraph 1 to proceedings in which it is for the court or competent body to investigate the facts of the case.

Article 12: Victimisation

Member States shall introduce into their national legal systems such measures as are necessary to protect individuals and associations, organisations or other legal entities, from any adverse treatment or adverse consequence as a reaction to a complaint or to proceedings aimed at enforcing compliance with the principle of equal treatment.

Article 13: Multiple discrimination
1. Where an individual with a disability alleges that he or she has been the victim of multiple discrimination on the grounds of his or her disability, in combination with one or more of the other characteristics covered by Article 13 EC, the judicial or administrative authority shall compare the individual alleging discrimination with an individual who possesses neither the disability of the complainant nor the other characteristic(s) covered by Article 13 EC which the complainant alleges motivated the discrimination. This provision applies to instances of alleged direct and indirect discrimination.

2. Harassment and an instruction to discriminate which is motivated by disability in combination with one or more of the other characteristics covered by Article 13 EC shall be regarded as discrimination and fall under the scope of this Directive.

Article 14: Dissemination of information

Member States shall take care that the provisions adopted pursuant to this Directive, together with the relevant provisions already in force, are, in an appropriate and accessible way, brought to the attention of the persons concerned by all appropriate means throughout their territory.

Member States shall encourage the involvement of representative non-governmental organisations of persons with disabilities and parents or designated advocates of persons with disabilities unable to represent themselves, in the dissemination of information about national measures adopted pursuant to this Directive.

Article 15: Dialogue with non-governmental organisations

(1) Member States shall encourage and maintain dialogue with representative non-governmental organisations of persons with disabilities and parents, guardians or designated advocates of persons with disabilities unable to represent themselves, which have a legitimate interest in contributing to the fight against discrimination on grounds of disability with a view to promoting the principle of equal treatment.

(2) Member States shall take account of the diverse nature of disability when entering into dialogue with the representative non-governmental organisations referred to in Article 15(1).
Chapter III: Bodies for the Promotion of Equal Treatment

Article 16

1. Member States shall provide for an independent body, such as an ombudsman or an equal opportunities commission, for the promotion of the principle of equal treatment of all persons without discrimination on the grounds of disability. This body may form part of one or more independent, pre-existing agencies charged at national level with the defence of human rights or the safeguarding of individuals' rights and shall cover the areas referred to in Article 3 of this Directive and the areas referred to in Article 3 of Directive 2000/78/EC.

2. Member States shall ensure that the functions of the independent body referred to in paragraph 1 include:

--
without prejudice to the alleged victims of discrimination and of associations, organisations or other legal entities referred to in Article 10(4), receiving and pursuing complaints from individuals of discrimination on grounds of disability,

--
starting and conducting investigations or surveys concerning discrimination on grounds of disability,

--
publishing independent reports and making recommendations on any issue relating to such discrimination.

--
monitoring compliance with this Directive and related national laws and practices.

3. Member States may charge the independent body with the creation of conciliation procedures as referred to in Article 10(1).
4. Member States shall ensure that where the independent body referred to in paragraph 1 consists of members,  persons with disabilities and parents, guardians or designated advocates of people with disabilities unable to represent themselves shall be included in the membership. Where the independent body is only concerned with the promotion of the principle of equal treatment on the grounds of disability, the Member State shall ensure that the membership is broadly representative of the national disability community, and that a majority of the membership of the body is made up of persons with disabilities and parents, guardians or designated advocates of people with disabilities unable to represent themselves.

Chapter IV: Final Provisions

Article 17: Compliance

Member States shall take the necessary measures to ensure that:

(a) any laws, regulations and administrative provisions contrary to the principle of equal treatment are abolished;

(b) any provisions contrary to the principle of equal treatment which are included in individual or collective contracts or agreements, internal rules of undertakings and rules governing profit-making or non-profit making associations, are or may be declared, null and void or are amended.

Article 18: Sanctions

1. Member States shall lay down the rules on sanctions applicable to infringements of the national provisions adopted pursuant to this Directive and shall take all measures necessary to ensure that they are applied. The sanctions, which may comprise the payment of compensation to the victim, must be effective, proportionate and persuasive. The Member States shall notify those provisions to the Commission by [date two years after publication in Official Journal] at the latest and shall notify it without delay of any subsequent amendment affecting them.
2. Candidates for public contract award procedures relating to works, services and supplies, and private and public entities wishing to enter into contractual relations with State, regional or local administrations or other bodies governed by public law shall be required to present to the contracting authorities proof of compliance with the national provisions adopted pursuant to this Directive and, with regard to disability, pursuant to Directive 2000/78/EC, prior to submitting a tender.

3. Public or private entities found in breach of the national provisions adopted pursuant to this Directive or, with regard to disability, pursuant to Directive 2000/78/EC by a court of law or administrative procedure, shall be deemed ineligible for grants awarded by Member States in the framework of the European Structural Funds for a period of ten years following the final judgment or final administrative decision.

Article 19: Implementation

Member States shall adopt the laws, regulations and administrative provisions necessary to comply with this Directive by [date two years after publication in Official Journal]. They shall forthwith inform the Commission thereof.

When Member States adopt these measures, they shall contain a reference to this Directive or be accompanied by such a reference on the occasion of their official publication. The methods of making such a reference shall be laid down by the Member States.

Article 20: Report

1. Member States, in consultation with the representative non governmental organisations of persons with disabilities and parents, guardians and designated advocates of persons unable to represent themselves, shall communicate to the Commission by [date three years after publication in Official Journal], and every three years thereafter, all the information necessary for the Commission to draw up a report to the European Parliament and the Council on the application of this Directive.

2. The Commission's report shall include a comparative assessment of the measures adopted by the Member States and shall take into account, as appropriate, the viewpoints of the representative non-governmental organisations of persons with disabilities and parents, guardians or designated advocates of persons with disabilities unable to represent themselves. In accordance with the principle of gender mainstreaming, this report shall, inter alia, provide an assessment of the impact of the measures taken on women and men. In light of the information received, this report shall include, if necessary, proposals to revise and update this Directive.

Article 21: Entry into force

This Directive shall enter into force on the day of its publication in the Official Journal of the European Communities.

Article 22: Addressees

This Directive is addressed to the Member States.

ANNEX - Access to buildings, telecommunications, electronic communication, transport modes and other public spaces and facilities
A. General accessibility requirements and conformity assessment criteria 
1. Member States will be presumed to be correctly transposing and implementing Article 5 (2) of the current Directive when access to buildings, telecommunications, electronic communication, transport modes and other public spaces and facilities conform to voluntary national standards. These national standards will transpose applicable current and future European standards, the references to which have been published in the Official Journal of the European Communities. Member States shall publish the references of such national standards. 

2. In circumstances other than those referred to in paragraph 1, conformity with Article 5(2) of the current Directive will be assessed by taking into account the following elements;
(a) voluntary national standards transposing relevant European standards other than those referred to in paragraph 1;

(b) codes of good practice in force in the sector concerned;

(c) the state of the art and technology;

(d) reasonable consumer expectations concerning accessibility.  

The following timeframes and scope shall apply:

· Paragraph (a), (b), (d) and (e)
Whenever constructing new entities, spaces or buildings within the meaning of Article 5(2) paragraphs (a), (b), (d) and (e), and when carrying out substantial renovation work of existing entities, spaces or buildings, the principles of universal design shall be respected. 
In any case all entities, spaces or buildings within the meaning of Article 5(2)  paragraphs (a), (b), (d) and (e), must respect the principles of universal design no later than 1 January 2020. 

· Paragraph (c)
When referring to the accessibility of all modes of transport intended for public use the following criteria shall be complied with:
1. Rail transport
Full accessibility of railway stations and platforms must be progressively ensured. 

Whenever building new railway stations, and when carrying out substantial renovation work of existing railway stations, the principles of universal design shall be respected. 

Whenever feasible from an interoperability perspective, all new rolling stock, purchased after the entry into force of this directive, shall respect the principles of universal design. 

All rolling stock, platforms and stations must respect the principles of universal design no later than 1 January 2020. 

2. Urban buses
The Council Directive of 6 February 1970 on the approximation of the laws of the Member States relating to the type-approval of motor vehicles and their trailers, 70/156/EC, requires that all newly type-approved urban buses must comply with the accessibility requirements specified in the EU Directive 2001/85.
 
Where a public or private entity purchases a bus which was manufactured before the Community type-approval scheme became mandatory, it is the responsibility of this entity to guarantee that the bus is retrofitted to ensure an equivalent level of accessibility to that provided for in Directive 2001/85 before it enters into operation. 

All urban bus stops must be accessible no later than 1 January 2020. Accessibility shall be assessed in accordance with the procedure referred to in part A(2) of this Annex.

3. Long-distance buses

Full accessibility of coaches and long-distance buses and terminals must be progressively ensured. 

Whenever a public a private entity purchases new coaches or long-distance buses, this entity must ensure the best level of accessibility possible. Accessibility shall be assessed in accordance with the procedure referred to in part A(2) of this Annex.

Whenever constructing new bus and coach terminals, and when carrying out substantial renovation work of existing terminals, the principles of universal design shall be respected. 

All coaches and long-distance buses, and all terminals, must be accessible no later than 1 January 2020. Accessibility shall be assessed in accordance with the procedure referred to in part A(2) of this Annex.

4. Taxis
Full accessibility of all taxi ranks must progressively be ensured. 

All taxis shall ensure a minimum level of accessibility.
 

A percentage of all taxi cars shall guarantee full accessibility. This percentage shall depend on local and regional circumstances, but shall in no case be lower than 10 percent. 

Whenever purchasing new taxis, and whenever retrofitting existing taxis, these quotas shall be applied, and the whole taxi fleet, and all taxi ranks, must comply with these quotas no later than 1 January 2020. 

5. Maritime transport 
Full accessibility of ferries, ships and cruise ships must be progressively ensured. 

Whenever a public or private entity purchases new ferries, ships or cruise ships, this entity must ensure the best level of accessibility as possible, taken into consideration the most recent technical developments in this sector. 

Whenever possible, existing ferries, ships and cruise ships must be renovated in order to ensure that all persons with disabilities can use this mode of transport, in case full accessibility cannot be ensured. 

All ferries, ships and cruise ships, and all harbours, must guarantee full accessibility no later than 1 January 2020. This implies persons with disabilities are able to access independently all facilities that other passengers are entitled to use. 

6. Air transport 

Whenever the dimensions of a new aircraft allow, the aircraft shall be constructed so as to guarantee a level of access for persons with disabilities which is equivalent to that of other passengers. This implies persons with disabilities are able to access independently all facilities that other passengers are entitled to use. 

All new aircrafts which can not ensure  equal accessibility for persons with disabilities, shall guarantee, whenever possible, that at least one of the toilet facilities allow for access with an on-board wheelchair, and that there is, for this purpose, at least one onboard wheelchair available on the aircraft.

· Paragraph (f)
Full accessibility of all information and communication technologies must be progressively ensured.  
 Audiovisual media services, including digital television, shall be made accessible by the date of completion of digital switchover .
 Accessibility of both receiving equipment and broadcasting services must be ensured. 

The IP-based total conversation services shall be made accessible within the shortest possible period, technological developments permitting. In any case, accessible two-way real-time interoperable text conversation services on all fixed platforms sold in the European Union should be made available two years after its publication in the Official Journal; two-way real-time total conversation, including audio, video and text, on all fixed and mobile platforms sold in the European Union shall be made accessible and interoperable by 1 January 2020. 

 IP-based relay services shall be made accessible in accordance with European standards as they become available. The European Commission shall mandate the European Standardisation Bodies to draw up necessary standards. 

Public websites and website of entities that provide services to the general public shall be made accessible through compliance with the relevant W3C or equivalent web accessibility standards and guidelines by 2010, whereby at least Level AA accessibility of W3C WAI Guidelines should be ensured.

The development of new telecommunications products and services should be based on the presumption that no new products and services which are marketed after the entry into force of the Directive may create new accessibility barriers to customers with disabilities. Upon the entry into force of this Directive, the obligation to ensure accessibility for consumers and users with a disability will  apply to all new technologies, from the moment of conception through to the implementation and marketing stage. 

 

· Paragraph (g)

Housing developments, conceived after the date of entry into force of this Directive, consisting of three or more residencies shall be capable of being adapted to provide accessible housing and the areas and facilities shall be open to all residents. 

· Paragraph (h)

Emergency and evacuation facilities and services must be rendered accessible to people with disabilities in accordance with the corresponding timeframes and scope set out in this the annex, specifying the respective accessibility criteria for Article 5(2) a-g.

Member States shall comply with the action plan for the roll-out of accessible and interoperable IP-based emergency services in all EU Member States to be developed by the European Commission upon entry into force of this Directive. 

· Paragraph (i)

Facilities and procedures relating to elections shall ensure accessibility for persons with disabilities at the latest by the first election to the European Parliament after the entry into force of this Directive.  
B. European standards

1. For the purposes of this Directive, the European standards referred to in section A paragraph 1 of this annex, shall be drawn up as follows:

(a) The European Commission shall call on the European standardisation bodies to draw up standards, which will specify the technical requirements for ensuring accessibility of buildings, telecommunications, electronic communication, transport modes and other public spaces and facilities; 

(b) The standardisation bodies shall ensure a balanced user representation, in particular from representative organisations of persons with disabilities, in the technical committees responsible for drafting these standards;

(c) Whenever relevant, the technical committees shall follow the guidelines set out in the CEN/CENELEC Guide 6: “Guidelines for standards developers to address the needs of older persons and persons with disabilities”
;
(d) The Commission shall report every three years to the European Parliament and the Council on its programme for setting the mandates for accessibility standardisation.

2. References to the European standards adopted in accordance paragraph 1 shall be published in the Official Journal of the European Communities. 
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APPENDIX  – About EDF and other documentation 

A.1
About EDF

The European Disability Forum (EDF) is the European umbrella organisation representing the interests of 50 million disabled citizens in Europe. EDF membership includes national umbrella organisations of disabled people from all EU/EEA countries, accession countries and other European countries, as well as European NGOs representing the different types of disabilities. The mission of the European Disability Forum is to ensure disabled people full access to fundamental and human rights through their active involvement in policy development and implementation in Europe.
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Tel +32 2 2824600
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