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Background
Recent case law of the European Court of Justice, in particular the Viking-Line, Laval, Rüffert and most recently Commission vs Luxembourg rulings, have fuelled an intense debate in a number of Member States on its consequences for the protection of workers' rights and the right to take collective action in some Member States.

These cases are indeed very important, requiring a thorough analysis and a careful consideration of their consequences. They concern the balance between the fundamental right to take collective action by trade unions, including the right to strike, with the fundamental economic freedoms enshrined in the EC Treaty, in particular the freedom of establishment and the freedom to provide services. They also bring a number of important clarifications regarding the interpretation of key provisions in Directive 96/71/EC concerning the posting of workers in the framework of the provision of services, such as the concept of public order, and the nature of mandatory rules, in particular the minimum wage.
Trade unions have expressed their concerns that the rulings may encourage ''social dumping'' or unduly restrict their right to use collective action whenever cross-border actions by employers are concerned. Some national governments also expressed to the Commission their anxiety about the legal consequences of the rulings., However, most Member States directly affected by the rulings are examining these with a view to review the national rules governing the posting of workers, including the wage setting systems.
Other sectors of public opinion, however, found the rulings balanced and welcomed the clarification of the posting of workers directive in a sense that is favourable to the effective functioning of the Internal Market, while ensuring adequate protection of workers’ rights. In particular, most new Member States have expressed their satisfaction with the rulings that show the basic principles of the Community legal framework function adequately.
The Commission has been very attentive to these developments, and has contributed in a positive and balanced manner to an improved application of the directive and of Article 49 of the Treaty in what regards the posting of workers. It has adopted a series of guidelines in 2006 clarifying what control measures the Member States could use in order to ensure the protection of workers without hampering the provision of services.. Later, in 2007, it assessed the situation in all member States and announced measures to improve administrative cooperation and information to both workers and undertakings, as well as corrective measures to ensure conformity. 
With the adoption of its Recommendation on enhanced administrative cooperation in the context of posting on 3 April 2008, the Commission demonstrated its readiness to encourage Member States to take concrete action in order to remedy shortcomings in the implementation and enforcement of the posting of workers directive. The Recommendation aims at enhancing administrative cooperation between Member States in order to ensure the protection of posted workers' rights and more effective cross-border enforcement. It sets the basis for a more effective fight against disrespect of posted workers' rights and undeclared work, and improves working conditions of migrant workers across the EU. The forthcoming Commission decision setting up an Expert Committee on posting of workers will put in place one major piece of this enhanced administrative cooperation, in line with the conclusions of the EPSCO Council of 9 June.
As indicated by Commissioner Špidla in the Declaration on behalf of the Commission to the European Parliament on 22 April 2008, and in the Renewed Social Agenda adopted on 2 July, the Commission is willing to promote an open debate and an in-depth analysis of the consequences of the ECJ rulings, involving the main stakeholders. Such a debate should take into account the diversity of views in relation to such rulings and their consequences, both across countries and between the social partners. It is an important step towards the clarification of the legal situation that is necessary in order to support the Member States in making effective use of the opportunities offered by the existing directive.
For that purpose, it invites the Member states, the social partners and representatives of the other EU institutions to a Forum on "Protection of workers' rights and economic freedoms", to be held in Brussels on the 9th October 2008.
Objectives

The Forum should contribute to the necessary clarification of the application of the Community framework as regards the free provision of services (Article 49) and the legislation on posting of workers and on the exercise of social rights against the background of increasing labour mobility in the Internal Market. It should contribute, through an open debate, to a more shared vision of the issues at stake and help find solutions that avoid contradictions between fundamental economic freedoms and the protection of fundamental rights. In particular, it should:
· Contribute to a more balanced and accurate understanding of the Court rulings;

· Address concerns that the fundamental social rights are in danger;
· Highlight how the posting of workers directive plays an effective role in protecting working conditions;

· Enable the Commission to listen to the opinions of representative sectors of political opinion and to express its own views on the situation created by the rulings and set out future initiatives.
Contents 

The Forum shall provide an opportunity for key political actors to express their views. A particular role will be given to representatives of Member States, Members of the European Parliament and the European social partners. Two plenary sessions, including one round table, will serve this purpose.

The Forum should also be an occasion for more detailed, in-depth discussion of the different legal and technical issues brought forward by the rulings. Three thematic workshops will be organized in parallel, covering the main dimensions of the debate: political, legal and economical. The key issues to be discussed include:
· Political – Are the rulings departing from previous case law, and is there something really new? What are the exact legal consequences of the rulings? Are there challenges the increased mobility of workers present for the protection of working conditions and collective rights? Have the recent rulings modified the balance between fundamental freedoms and fundamental rights? 

· Legal – Is the application of the posting directive in Member States effectively challenged by the Laval ruling? Is the interpretation of the social provisions in public procurement law changed by the Rüffert ruling? What can be covered by the concept of public policy, in accordance with jurisprudence? Does the implementation of the posting of workers directive by Member States reflect a clear understanding of the directive? What operational consequences should be drawn form the rulings?
· Economic – Are the fears that the increasing labour mobility, including through posting of workers, may negatively affect wages and working conditions in the receiving countries justified? In which particular sectors or countries, is posting more prevalent? To what extent are present trends and problems influenced by remaining obstacles to intra-EU labour mobility? What further evidence is necessary to collect about the social and economic effects of posting? 
